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Gorecegimiz iizere, burada tartisilan davalarin hicbiri anayasaya
uygunlugun soyut denetimi (ister onleyici denetim ister bastirici denetim
olsun) ile ilgili degildir. Kosova vatandaglarmin belediye diizeyinde esitligi
meselesiyle ilgili bir dava olarak ileri stirtilmiis oldugu halde; anayasaya
uygunluk denetimi kapsaminda tartisilan tek konu, Kosova'nin giineyinde
Arnavutluk’a  komsu  Prizren  Belediyesi  Tiizligiinlin  anayasaya
uygunlugunun denetimi ile alakalidir. Gergi bu davada Mahkeme Tiiziik'iin
anayasaya uygunlugu meselesini ele almadi. Ancak bu, Anayasa
Mahkemesi'nin soyut denetimle hig ilgilenmedigi anlamina gelmemektedir.

Soyut denetime Ornek olarak gosterilebilecek davalardan bazilar
sunlardir:  Cesku Davasi', Kosova Yiiksek — Gorevlilerinin ~ Dokunulmazlig:

“Kosova Cumbhuriyeti Anayasa Mahkemesi Bagkan1

T KO 80/10 Sayili Davadaki hiikiim. Kosova Cumhuriyeti Cumhurbaskani, Ekselanslari Dr.
Fatmir Sjediu tarafindan, Rahovec Belediye Bagkani Qazim Ceska Davasi hakkinda agiklama
yapilmast icin bagvuruldu. Tarih: 7 Ekim 2010 (Istifadan sonra fikir degistiren bir Belediye
Baskaninin istifasi ve halka acik olarak yapilan istifanin yerel secimler {izerindeki yasal etkisi
hakkinda).
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Davasi?, Parlamento Uyelerinin Maaslar1 Davasi®, Pacolli Davast?, Istimlak Davasi®,
Uluslararast Antlagmalar Davasi®, Hoca e Madhe ve Prizren Davas: vb.” Anayasa
Mahkemesi'nin yerine getirdigi islevin bu boyutlar ileride baska bir bildiride
ele almacaktir. Bu bildiride, Mahkeme ig¢tihadinin olusturulmasi agisindan
belirleyici oneme sahip olan kararlar tartisacagiz.

Birinci dava olan Kosova Radyo ve Televizyonu (RTK) davasinda, bir
kamu yayin kurulusu olarak RTK'nin finansman yontemi hakkinda belirleyici
etkisi olan bir ara kararinin bi¢im ve igerigini degerlendirecegiz. Burada
inceleyecegimiz karar, nihai bir hiikiim degil; bir 6zel sahsin RTK tarafindan
radyo televizyon faaliyetlerinin finansmani igin 3,5 AVRO alinmasimnin
yasaklanmasi istemiyle agtigi davada uyusmazlik konusu kanun hiitkmiiniin
yuriirligiiniin durdurulmasina yonelik bir ara kararidir.

2 KO 98/11 Sayili Davadaki hiikiim. Basvuran: Kosova Cumhuriyeti Hiikiimeti. Kosova
Cumhuriyeti Meclisi Uyelerinin, Kosova Cumhuriyeti Cumhubagkan’min ve Kosova
Cumbhuriyeti Hitkiimeti Uyelerinin Dokunulmazliklar: ile ilgili. Tarih: 20 Eyliil 2011 (Yiiksek
kamu gorevlilerinin dokunulmazliklarinin kapsami hakkinda).

3 KO 119/10 Sayil Davadaki hiikiim. Bagvuran: Kosova Cumhuriyeti Kamu Denetgisi. 4 Haziran
2011 tarihli 03/L-111 sayili Milletvekillerinin Haklart ve Sorumluluklar: hakkindaki Kanunun 14.
madde 1.6 fikrasi, 22. maddesi, 24. maddesi, 25. maddesi ve 27. maddesinin anayasaya uygunluk
denetimi. Tarih: 8 Aralik 2011 (Milletvekillerinin ek 6demeleri hakkinda)

4 KO 29/11 Sayih Davadaki izahat Hiikmii. Bagvuranlar: Sabri Hamiti ve diger milletvekilleri. 22
Subat 2011 tarihli Kosova Cumhuriyeti Cumhurbagkanligi Se¢imi hakkindaki 04-V-04 Sayili
Kosova Cumhuriyeti Meclisi Kararmin Anayasaya Uygunluk Denetimi. 30 MART 2011 TARTHLI
COGUNLUK KARARI HAKKINDA ACIKLAMA TALEBI. Tarih: 1 Nisan 2011 (30 Mart 2011
tarihli 29/11 sayili Hiikmiin kapsamina iliskin cesitli aktorler tarafindan agiklama istemi)

5 KO 4/11 Sayili Davadaki hiikiim. Basvuran: Kosova Yiiksek Mahkemesi. 03/L-139 sayili
Gayrimenkullerin Istimlaki hakkindaki Kanunun 35., 36., 37. ve 38. maddelerinin anayasaya
uygunluk denetimi. Tarih: 1 Mart 2012. (Arnavutluk’u Kosova ve Sirbistan’a baglayan karayolu
insaatindan dolay1 gerceklestirilen istimlaklere iliskin dava siirecindeki meseleler hakkinda
Kosova Yiiksek Mahkemesi tarafindan talep edilen somut norm denetimi)

6 KO 05/12 Sayili Davada Kabul Edilemezlik hakkinda Onerge. Bagvuranlar: Visar Ymeri ve
Kosova Cumbhuriyeti Meclisi'nin diger on iki milletvekili. 20 Ocak 2012 tarihli 04-V-279 sayili
Kosova Cumhuriyeti Meclisi Karar1'nin anayasaya uygunluguyla ilgili. Tarih: 19 Mart 2012

7 KO 45/12 ve KO 46/12 Sayili Davalardaki hiikiim. Bagvuran: Librun Aliu ve Kosova
Cumhuriyeti Meclisi'nin diger 11 iiyesi; Hoce e Madhe / Velika Hoca Kdyii hakkindaki Kanun ile
Prizren Kentinin Tarihi Merkezi hakkindaki Kanunun anayasaya uygunluk denetimi. Tarih: 25
Haziran 2012 (Nifusu biiyiik Ol¢iide Sirplardan ve azmnlik statiisii tasimayan diger
topluluklardan olusan iki sehrin kiiltiirel alandaki ve diger alanlardaki gesitliliginin korunmasina
yonelik iki kanunun anayasaya uygunluk denetimi)
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RTK Davasindan daha 6nemlisi, Prizren Logosu ad1 verilen davadir. Bu
dava, Prizren sehrinin ambleminin bu tarihi Kosova sehrinde yasayan tiim
vatandaslarin hislerini ve kimligini yansitmadigini sdyleyen Prizren Belediye
Baskan: Yardimcis: tarafindan acilan dava ile ilgiliydi. Bu davadan sonra, alt1
ay gibi kisa bir siire zarfinda Anayasa Mahkemesi tarafindan yerinden edilen
iki (eski) Kosova Cumhurbaskaninin 6ykiistine bakacagiz.

Son dava olan PAK Davasi, EULEX Misyonu olarak da bilinen
Kosova’daki misyondaki Avrupali yargiclarin ve savcilarin ¢alismasmin 6zel
niteligi dikkate almarak secilmistir. Bilindigi {izere, uluslararas: bir plan olan
Ahtisari Plani’'na (daha sonra tartisilacaktir) gore, Kosova’'da, 17 Subat 2008
tarihindeki bagimsizlik ilanmi takiben Kosova adalet sistemiyle tam
biitiinlesmis ve onun bir parcas: olmalar1 gereken belli sayida yargi¢ ve savci
calismaktadir. Ancak Kosova Yiiksek Mahkemesi biinyesinde gorev alan bu
yargi¢ ve savcilardan bazilarimin tilkedeki kanunlari kendi 6zgiir secimlerine
gore keyfi bir sekilde uygulamalarindan dolayr bu tam biitiinlesme fiilen
mimki{in olmamuisti.

I. Mahkemenin islevi ve Yarg Yetkisine Genel Bakig

Kosova Anayasa Mahkemesi, tiiriiniin Avrupa’da kurulan son 6rnegidir.
Fakat bu, Kosova'nin ge¢miste bir Anayasa Mahkemesi'ne sahip olmadig:
anlamina gelmez. Anayasa Mahkemesi 1972'de komiinist rejim tarafindan
kurulmus ve 1989’da Slobodan Milosevic rejimi tarafindan lagvedilene kadar
varligini stirdtirmiistiir.® Bu tarihsel bakis acisina gore, Kosova’daki anayasa
yargisi, Soguk Savag'in yiikseldigi sirada Avrupa’da kurulan ikinci kusagin bir
parcasimi tegkil eder. Mevcut Kosova Cumhuriyeti Anayasa Mahkemesi ise
2009'un baslarinda 03/L-121 Sayili Kosova Cumhuriyeti Anayasa Mahkemesi

8 Bkz. Mirosal Cerar, Slovenia’s Constitutional Court Within the Separation of Power. In

Wojciech Sadurski (ed.), Constitutional Justice, East and West: Democratic Legitimacy and
Constitutional Courts in Post-Communist Europe in a Comparative Perspective (Kluwer Law
International: The Hague, 2010) ss. 213-245, 213’te 2 No.lu dipnot; Ayrica bu dénemde eski
Yugoslavya’daki anayasal gelismeler igin bakimz Jovan Gjorgjevig, E Drejta Kushtetuese
(Constitutional Law) (Enti i Teksteve dhe Mjeteve Mesimore i KSAK: Prishtine, 1972) ss. 75-114;
Dr. Dimitrije Kulic, Ustavno Sudstvo u Svetu (Constitutional Justice in the World) (NASA REC:
Leskovac, 1972) ss. 157-190.
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hakkindaki Kanun ile kuruldu.” Subat 2009’dan bu yazinin kaleme alindig1
tarihe (Temmuz 2012) kadar Anayasa Mahkemesi'ne 450’den fazla basvuru
ulagmustir. Bunlar arasindan 350’den fazla basvuru ¢oziimlenmis ve yaklasik
100 bagvuru Mahkeme tarafindan karar verilme siirecindedir. Toplamda
bagvurularin yaklagik ytizde 90'min kabul edilemez oldugu bildirilmistir:
Mahkeme davalarin sadece yiizde 10'unda hiikiim vermistir. Bu durum,
anayasal basvuru yollarina sahip diger iilkelerdeki oranlarla paralellik
tasimaktadir. Bunun nedeni, bagvurularin ezici ¢ogunlugunun, yani yaklasik
ylizde 90'min vatandaglarin ve diger tiizel kisilerin bireysel sikayetleriyle
alakali olmasidir.’’ Kosova kurumlar1 davalarin yaklasik yiizde 14’iinde
taraflara cevap vermekte olup, geri kalan ise vatandaslarin ve tiizel kisilerin
bireysel basvurularidir. Vatandaslarin ve tiizel kisilerin basvurular1 arasinda,
Arnavutlarin sikayetleri ytizde 80’i askin iken, kalan boliim Kosova Sirplari,
Tiirkler ve diger Kosova vatandaglarindan gelmistir. Bu, Mahkemeyi iilkedeki
en giivenilir kurum kilmaktadir. Yarg: yetkisi bakimindan, Kosova Anayasa
Mahkemesi Balkanlar’daki Anayasa Mahkemeleri arasinda en genis yetki
alanina sahip olanidir. Alman sistemi model alinarak kurulmustur, yani temel
olarak yargi dahil olmak iizere {ilkedeki tiim kamu mercilerinin her tiirlii
tasarrufu tizerinde yarg: yetkisi vardir. Anayasa’da ongoriilmeyen tek usul,
actio popularis (yurttas bagvurusu) usuliidiir. Anayasa hukuku agisindan,
Mahkeme, smirlayici olmamakla birlikte, hukuki ve anayasal normlarin gerek
a priorill gerek a posteriori? her tiirlii soyut denetimi yetkisine; gormekte

9 Bu Kanun Kosova Meclisi tarafindan 16 Aralik 2008'de kabul edilmis ve 30 Aralik 2008 tarihli
DL-070-2008 Sayil1 Kararname ile yayimlanarak yiiriirliige girmistir.

10 Gelinen bu durum ile ilgili olarak, daha fazlasi igin bkz: geng bir bilim insani Jean Marc
Lacourciere tarafindan yapilan derin bir aragtirma olan Report on the Jurisprudence of the
Constitutional Court of Kosovo on Human and Minority Rights (Kosovo Law center: Prishtine,
2011).

1T Anayasa’nin 113. madde 9. fikrasi (Yarg: Yetkisi ve Yetkili Taraflar):

“9. Kosova Meclis Bagkani, Anayasa degisikligi tekliflerini, teklif edilen degisikligin Anayasa’nin
II. Fash ile giivence altina alinan hak ve dzgiirliikleri ihlal etmedigini dogrulamak {izere onay
oncesinde denetime sevk eder”.

12 Anayasa’nin 113. madde 2. ve 5. fikralari (Yarg: Yetkisi ve Yetkili Taraflar):

“2. Kosova Meclisi, Kosova Cumhuriyeti Cumhurbaskani, Hiikiimet ve Kamu Denetcisi, su
konular1 Anayasa Mahkemesi'ne sevk etmeye yetkilidirler:

(I)Kanunlarin, Cumhurbagskanligi veya Basbakanlik kararnamelerinin ve Hiikiimetce yapilan
diizenleyici islemlerin Anayasaya uygunlugu meselesi;

(2) Belediye tiiziiklerinin Anayasaya uygunlugu.”
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oldugu bir dava ve anlagsmazlik olmasi kaydiyla, Kosova'daki herhangi bir
mahkeme tarafindan herhangi bir zamanda baslatilabilecek somut norm
denetimi yetkisine’3; Kosova’da merkezi devlet ile diger kamu mercileri
arasinda dogan yetki catismasi {izerinde yarg: yetkisine!; genel olarak yerel
mercilerin haklarinin merkezi mercilere karsi korunmasi’’; Anayasanin
Cumhurbagkan: tarafindan ihlali iddialar1 tiizerinde yarg1 yetkisinels;
olaganiistii hal ilan1 kararlarinin, teklif edilen referandumlarin, onaylanmis
baglayic1 anlagsmalara kars: tadilat tasarilarinin anayasaya uygunlugunun ve
Meclis secimlerinin anayasaya uygunlugunun degerlendirmesi’’; Kosova
anayasa ve hukuk diizeni icinde tiim yasal yollarin tiitkenmesinden sonra

5. Kosova Meclisi'nin on (10) veya daha fazla vekili, kabul tarihinden itibaren sekiz (8) giin i¢inde,
Meclis tarafindan kabul edilmis herhangi bir kanun veya kararin esas ve usul agisindan
anayasaya uygunluguna itiraz etme hakkina sahiptir”.

13 Anayasa’nin 113. madde 8. fikrasi (Yarg: Yetkisi ve Yetkili Taraflar):

“8. Mahkemelerin bir kanunun anayasaya uygunlugu meselesini, bir yargilama siirecinde
kanunun anayasaya aykirt oldugunun ileri siiriilmesi ve mahkemenin itiraz edilen kanunun
Anayasaya uygunlugundan emin olmamasi halinde ve o dava hakkindaki kararin séz konusu
kanunun Anayasaya uygunluguna bagli olmasi kaydiyla, Anayasa Mahkemesi'ne sevk etme
hakki vardir”.

14 Anayasa’nin 113. madde 3 (1) fikrasi (Yarg: Yetkisi ve Yetkili Taraflar):

“3. Kosova Meclisi, Kosova Cumhuriyeti Cumhurbaskan1 ve Hiikiimet, su konular1 Anayasa
Mahkemesi'ne sevk etmeye yetkilidirler:

Kosova Meclisi, Kosova Cumhuriyeti Cumhurbagkan: ve Kosova Hiikiimeti'nin anayasal yetkileri
arasinda gatisma”.

15 Anayasa’min 113. madde 4. fikras1 (Yarg: Yetkisi ve Yetkili Taraflar):

“4. Bir belediye, kendi sorumluluklarini ihlal eden veya gelirlerini azaltan Hiikiimet kanun ve
tasarruflarinin anayasaya uygunluguna bdyle bir kanun veya tasarruf kendisini magdur ettiginde
itiraz edebilir”.

16 Anayasa’min 113. madde 6. fikrast (Yarg: Yetkisi ve Yetkili Taraflar):

“6. Meclisin otuz (30) veya daha fazla vekilinin Kosova Cumhuriyeti Cumhurbaskani'nin
Anayasa’y1 ciddi bigimde ihlal etmis olup olmadig1 meselesini sevk etmeye yetkilidir”.

7 Anayasa’nin 113. madde 3 (2 - 5) fikrasi (Yarg: Yetkisi ve Yetkili Taraflar):

“3. Kosova Meclisi, Kosova Cumhuriyeti Cumhurbaskan: ve Hiikiimet, su konulari Anayasa
Mahkemesi'ne sevk etmeye yetkilidirler:

Teklif edilen bir referandumun Anayasaya uygunlugu;

Bir Olaganiistii Hal ilaninin ve Olaganiistii Hal kapsaminda gerceklestirilen eylemlerin
Anayasaya uygunlugu;

Teklif edilen bir anayasa degisikliginin bu Anayasa cercevesinde onaylanmis baglayict
uluslararasi anlasmalara uygunlugu ve takip edilen usuliin anayasaya uygunlugunun denetimi;
Meclis seciminde Anayasa ihlalleri olup olmadigi meseleleri”.
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bireysel sikayetler {izerinde yarg1 yetkisine!’® ve son olarak, kanunla
belirlenebilecek diger yarg: yetkilerine’? sahiptir.

II. RTK Davasi

RTK (Radyo ve Televizyon) davasinda verilen 19 Ekim 2009 tarihli karar
Anayasa Mahkemesi'nce verilen ilk karardir. Esas hakkinda verilen bir karar
olmayip yiriitmeyi durdurma amagh bir ara kararidir. Aslinda uyusmazlik
zaman ic¢inde kendi kendine ¢oziildiiglinden, davanin esast hakkinda karar
verilmesine gerek kalmamistir. Ancak bu ara karari dahi Mahkeme’nin isleyisi
icin 6nemli bir karar olmustur.

KI 11/09 (Tome Krasniqi — RTL et al) olarak bilinen basvuru, emekli bir
Kosova vatandasi Tome Krasniqi tarafindan 2 Eyliil 2009’da Mahkemeye
sunulan, “On 6demeli hizmet adiyla RTK adina aylik 3,5 AVRO tahsiline karst
yapilan KI 11/09 sayili basvuruyla ilgili gecici tedbir talepli” bir bireysel
basvuruya dayanmaktadir.?’ Uyusmazliga konu olan 3,5 AVRO 2003 yilindan
Anayasa Mahkemesi'nin ytirtitmeyi durdurma karar1 verdigi 16 Ekim 2009'a
kadar basvuru sahibinden ve Kosova’daki tiim elektrik enerjisi tiiketicilerinden
kesilmekteydi.

Anayasa Mahkemesi bu davada RTK adma 3,5 AVRO tahsil eden
Kosova Enerji Kurumunun (KEK) bu tahsilat neticesinde ciddi ve kayip ve
zarara ugradigini dikkate aldi. Bu 3,5 AVRO, eneriji tiiketicileri tarafindan
elektrik faturalariyla birlikte ©6denmekteydi.?’ Ancak Mahkeme, Tome
Krasnigi'nin gegcici tedbir talebinin ilk bakista Oyle gortinse de, bir actio
popularis (yurttas basvurusu) olmadigini agiklia kavusturdu. Tam aksine,
gecici tedbir talebinin kabulii ile birlikte davanin esas1 hakkinda nihai karar
verilinceye kadar s6z konusu tahsilatin yasak olacagini ifade etti. Mahkemenin

18 Anayasa’nin 113. madde 7. fikrasi (Yarg: Yetkisi ve Yetkili Taraflar):

“7. Bireyler, Anayasayla garanti edilen bireysel hak ve ozgiirliiklerinin kamu mercilerince
ihlallerini, ancak kanunun oOngdrdiigii tiim yasal yollar tiikendikten sonra sevk etmeye
yetkilidirler”.

19 Anayasa’nin 113. madde 10. fikras (Yarg: Yetkisi ve Yetkili Taraflar):

“10. Kanunla ilave yargi yetkileri belirlenebilir”.

20 Bkz. Kararin 5. fikrast: Gegici Tedbir/IM/KI 11/09 Sayili Dava, Tome Krasniqi - RTK et AL

21 Bkz. Kararmn 11. fikrasi.
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bu karari, Kosova vatandaslarmin ortak c¢ikarlarmin (kamu yararinin)
korunmasina dayaniyordu.?? Mahkeme, boyle bir kararla 20 Ocak 2006 tarihli
02/L-47 sayili Kosova Radyo ve Televizyonu hakkindaki Kanunun 20.1
maddesinin yirirliigiinii durdurdu ve Kosova Meclisine “... Aralik 2009'a
kadar RTK hakkindaki Kanunun 20.1 maddesini gbzden gegirme” tavsiyesinde
bulundu.?? Bu tavsiye iizerine, Meclis 2010 yili iginde bu hiikiimlerde gerekli
degisikligi yapti. Boylece uyusmazlik konusu ortadan kalktigr i¢in dava
konusuz kaldi ve Mahkeme davanin esas incelemesini giindemden c¢ikarip
davay1 kapatt1.?4

III. Prizren Logosu Davasi

Halk arasinda “Prizren Logosu Davas1” olarak da bilinen bu dava?,
Anayasa Mahkemesi'nin ilk zamanlarinda karara bagladig1 bir baska
basvuruyu temsil etmektedir. Kesinlikle, Kosova’da hukukun istiinliigiiniin
temelinin atilmasinda yogun katkida bulunan, en anlasilir sekilde yazilmis ve
agik hiikiimlerden biridir. Bu davadaki asil mesele, eski Prizren sehrinde
yasayan, ¢ogunluk statiisii disindaki bir toplulugun konumu idi.?¢ 22 Nisan
2009'da Prizren Belediye Baskani Yardimcisi Cemajl Kurtisi, Anayasa

22 Kararin 13. ve 17. fikralar1.
23 Bkz. Kararin Sonug Boliimiiniin II. Kismi.

24 Bu ara kararinda iki iiyenin kargi goriis belirtmesi belki de anayasa yargisi tarihinde bir ilk
olmustur. Ara karar1 hakkinda karsi goriis belirten iiyeler bir anlamda davanin esas1 hakkinda da
“ihsas-rey”de bulunmus oluyorlardi. Bilindigi gibi, ancak esas hakkindaki kararda karsi oy
verilebilir. Bu nedenle, s6z konusu uyusmazlikta esas incelemesine gegcilseydi bu iki {iyenin
cekilmesi talep edilebilecekti. Ancak, davamin diismesi bdylesi bir sonucu engellemis;
Mahkeme'nin bu iki {iyenin gekilmesi yoniinde karar vermesine gerek kalmamigtir. Bakinz: Case
KI 11/09, Tome Krasnigi vs RTK and KEK. Dissenting Opinion on Interim Measures. Judge
Almiro Rodrigues; Case KI 11/09, Tome Krasniqi vs RTK and KEK. Dissenting Opinion on
Interim Measures. Judge Gjyljeta Mushkolaj. ss. 16-36.

25 18 Mart 2010 tarihli KO 01/09 Sayili, Cemajl Kurtishi - Prizren Belediye Meclisi Davasindaki
Karar.

26 Prizren, Kosova'nin Giineyinde Arnavutlarin Osmanli hakimiyetine kargi siyasi ve askeri
faaliyetlerin baslayip yillar icinde oldukga giiglii bir ulusal direng hareketine doniistiigii bir
sehirdir. Bu olgu, “... Mahkeme, Arnavutlarin Prizren Belediyesi'nin Belediye Tiiziigii'nde tarif
edilen ambleminde resimlenen ‘1878  ile Ozdeslestiginden haberdardir” diyen 43. fikrada
Mahkeme tarafindan teyit edilmistir. 1878, Prizren Birligi'nin kurulus yili idi. Arnavut liderler,
ozerk bir Arnavut Devleti kurma gayesiyle, o yilin 10 Haziran giiniinde Prizren’de bir araya
geldiler”.
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Mahkemesi'ne Prizren Belediyesi Tiizligiiniin 7. maddesinin Kosova
Cumbhuriyeti Anayasasi’'min 3.1, 6.1%¢ ve 59.1% maddelerine aykir1 oldugunu
ileri siiren bir bagvuru sundu. 2008 tarihli 03/L-040 sayili Kosova Cumhuriyeti
Yerel Ozerk Yonetimi hakkindaki Kanunun 55.4 maddesi uyarinca,
Belediyenin, Bagkan Yardimcis: tarafindan kendisine sevk edilen, topluluklarin
anayasayla garanti edilen haklarina aykir: tasarruf ve kararlarini incelememeyi
se¢mesi halinde, konuyu dogrudan Anayasa Mahkemesi'ne iletebilir.?’ Baskan
Yardimcasinin bu hakki Anayasa’min 62. madde 3. ve 4. fikralariyla tasdik
edilmistir, dolayisiyla Ozerk Yonetim hakkindaki Kanunun 54.1, 54.2 ve 55.4
maddeleri onunla aymdir. Ayrica, Anayasa'nin 113.10 maddesi “ilave yargi
yetkilerinin kanunla belirlenecegini” sdylemektedir. Belediye ambleminin
topluluklarin ve topluluk {iyelerinin bir arada var olmasi ve ¢ok etnisiteli, gok
kiltiirlii, cok dinli ve ¢ok dilli bir ¢evrenin varligi mesajin1 simgelemesi ve
iletmesi gerektigini ileri siiren maddi savlara ek olarak’!, Cemajl Kurtisi,
amblemin Ozerk Yoénetim hakkindaki Kanunun 7.4 maddesinin sart kostugu
tizere Meclisin tigte iki (2/3) cogunlugu tarafindan onaylanmadigini ileri siiren,
usulsel nitelikteki diger savlari da ortaya att1.?> Bu iddialar Belediye Meclisi
tarafindan reddedildi*. Dava olgularimin ve her iki tarafin savlarinin uzun,
oldukga ayrintili ve dikkatli bir incelemesi ve degerlendirmesinden sonra®,
Anayasa Mahkemesi, Belediye Meclisinin Tiiziigiin 7. maddesinin kabul

27 Madde 3.1 (Kanun 6niinde Esitlik): “Kosova Cumhuriyeti, Arnavutlar ve diger topluluklardan
olusan, yasama, yiirlitme ve yargi kurumlari vasitasiyla kanunun istiinliigiine tam riayetle
demokratik olarak yodnetilen ¢ok etnisiteli bir toplumdur”.

28 Madde 6.1 (Semboller): “Bayrak, miihiir ve mars, Kosova Cumhuriyeti'nin devlet sembolleri
olup, bunlarin hepsi ¢ok etnisiteli toplum niteligini yansitmaktadir”.

29 Madde 59.1 (Topluluklarin ve Uyelerinin Haklar1): “Topluluklarin {iyeleri bireysel olarak ya da
topluluk halinde: 1. kiiltiirlerini ifade etme, siirdiirme ve gelistirme ve kimliklerinin esas
6gelerini, yani dinlerini, dillerini, geleneklerini ve kiiltiirlerini koruma hakkina sahiptir”.

30 (Topluluklar Bagkan Yardimcisi) Kanunun 54.1 maddesi: “Vatandaglarin en az yiizde onunun
(% 10) o belediyede ¢ogunluk olmayan topluluklara ait oldugu belediyelerde, bu topluluklarmn
temsilcisi i¢in, Topluluklar Belediye Meclis Baskanligi gorevi ayrilacaktir”; Kanunun 54.2
maddesi: “Topluluklar Belediye Meclisi Baskan Yardimciligi gorevi, c¢ogunluk olmayan
toplulugun Belediye Meclisi se¢imi adaylarinin agik listesinde en fazla oyu alan aday: tarafindan
uistlenilecektir”.

31 Hijgkmiin 12. fikras1.

32 Hiikmiin 13. fikrast.

33 Meclisin savlari icin, bkz. Hitkmiin 20.-25. fikralar1.

34 Bkz. 26.-54. fikra.
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kararimi verirken Prizren’de yasayan herkes icin ortak bir sembol
sayillamayacak bir amblem belirlemis oldugunu ve etnik Arnavut
Toplulugu'nun kimligini Prizren’deki diger Topluluklarin kimliginden daha
istlin tutmus oldugunu tespit etti®. Meclis, bdyle yapmakla, Kosova
Cumhuriyeti Anayasasi’'ni, 6zellikle 3., 7.1, 58. ve 59. maddeleri ihlal etmistir.%
Bu, Mahkeme’ye gore, Belediye Meclisinin Anayasa tarafindan ¢ogunluk
olmayan Topluluklara taninan kimliklerini koruma, siirdiirme ve gelistirme
temel hak ve oOzgiirliiklerini hi¢ veya geregince dikkate almadigi anlamina
gelmektedir. Bu nedenle Anayasa Mahkemesi, hitkmiin karar bolimiinin IV.
paragrafinda, “
tevdiinden itibaren {i¢ ay icinde, Anayasa’ya uygun hale getirecek ve cogunluk
olmayan Topluluklar1 dislamayacak sekilde tadil edecektir” dedi. Anayasa
Mahkemesi'nin bu kararindan sonra Prizren Belediyesi Tiiziiglintin 7. maddesi
sehrin mevcut amblemi Anayasa’ya tamamen uygun olacak sekilde
degistirildi.>”

... Prizren Belediyesi Tiiziiglinii ve amblemini bu Hiikmiin

Bu Hiikmiin dipnot kisminda, Hiikiimde ifade edilen c¢ogunluk
goriislerine herhangi bir gercek deger katmasindan degil de oldukga tartismali
niteliginden 6tiirti, Yargi¢c Almiro Rodrigues’in ayr1 goriistinden bahsetmekte
fayda vardir. Raportor {iye Almiro Rodrigues, Mahkeme tarafindan kararin
alindig1 giin bir ayrn goriis aciklayacagini duyurdu. Rodrigues’in ayr1 goriisti,
agirlikli olarak Hiitkmiin operasyonel boliimii ile davanin olgular: ve esasma
odaklanmaktaydi.3

35 Bkz. Hiitkmiin 55. fikrasi
36 Bkz. Hitkmiin Amil IIL. Boliimdi.

3718 Haziran 2010’da, Prizren Belediye Bagkani Dr. Ramadan Muja, Anayasa Mahkemesi'ne bir
mektup gondererek, KI No. 01/09 Sayili Hiikiimle belirlenen ti¢ aylik siirenin altmis (60) giin daha
uzatilmasimi istedi. Mahkeme, 21 Haziran 2010 tarihli Emriyle siire uzatim talebini kabul etti.
Sonunda Prizren Belediyesi, 01/011-3581 Sayili Prizren Belediyesi Tiiziigiiniin Degistirilmesi
hakkindaki Karari kabul ettigi 24 Mart 2011 tarihinde Anayasa Mahkemesi'nin Hitkmiine uydu.
38 Bkz. 01/09 Sayili Davadaki Hiikme, ézellikle 14. fikrast hakkinda Yargic Almiro Rodrigues’in
Ayr Gortisti.
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IV. iki Cumhurbagskaninin Hikayesi

Eylil 2010 - Mart 2011 arasinda, Anayasa Mahkemesi iki
Cumhurbagkaniin kaderi hakkinda hiikiim verdi. Biri 28 Eyliil 2010% digeri
ise 30 Mart 2011% tarihli olan bu iki hiikiim, Kosova'nin kurumsal hayatinda
en biiytik etkiye sahip hiikiimler oldu. Mart 2011’den beri, siyaset sahnesinde
Anayasa'nin  Cumhurbaskaninin se¢imi ve yetkileriyle ilgili hiikiimlerini
degistirmeye yonelik bir tartisma siiregelmekte ve girisimlerde
bulunulmaktadir.

Birinci dava olan KI 47/10 sayili davada, Kosova Meclisi'nin 32 iiyesi, 25
Haziran = 2010’da, =~ Cumhurbagkan1 ~ Fatmir  Sejdiu'nun  Kosova
Cumhurbagkanlig1 gorevi ile es zamanh olarak iki koalisyon ortagindan biri
olan Kosova Demokratik Birligi (LDK) Bagskanligi gorevini {istlenmekle,
Anayasa’nin 88.2 maddesini ciddi bicimde ihlal etmekte oldugunu ileri siiren
bir basvuru sundular. Hiikmiin diigtim noktasi olan asil mesele,
Cumhurbagkan1 Fatmir Sejdiu'nun, partisine “Kosova Demokratik Birligi'nin
Bagkanlig1 gorevini yiiriitmeyi dondurma” kararini bildirdigi tarih olan 28
Aralik 2006’dan beri partisi LDK'nin liderligi gorevini ytriitmedigini iddia
etmesinden oOtiirti, Mahkemenin “yiirtitme” ile “dondurma” arasinda bir
hukuki fark olup olmadigina karar vermek zorunda olmasiydi*’ Ancak
Bagvuru  sahipleri, Anayasamin 88. maddesinin “dondurmaktan”
bahsetmedigini, dolayisiyla o zamanki Kosova Cumhurbagkani tarafindan iki
gorevin tistlenilmesinin Anayasa’min 83. maddesiyle baglantili olarak 88.2
maddesinde ongorildiigii sekilde Anayasanin ciddi bir ihlalini teskil ettigini
ileri stirmekteydiler.#?

39 KI 47/10 sayili dava. Naim Rrustemi ve Kosova Cumhuriyeti Meclisi'nin 31 Vekili - Kosova
Cumhuriyeti Cumhurbagkani Ekselanslar1 Fatmir Sejdiu. 28 Eyliil 2010 tarihli Hiikiim.

40 KO 29/11 sayili dava. Sabri Hamiti ve diger milletvekilleri: Kosova Cumhuriyeti Meclisi'nin
Kosova Cumhurbagkani se¢imine iliskin 22 Subat 2011 tarih ve 05-V-04 sayili kararinin anayasaya
uygunluk denetimi. Karar: 30 Mart 2011.

41 Bkz. Hitkmiin 21. fikrasi.

42 Bkz. Hiikmiin 11.-16. fikralari. Anayasa’nin 88.2 maddesi “... Cumhurbaskani, se¢im sonrasinda
herhangi bir siyasi parti gorevi yiirtitemez” demekte, 83. madde ise Cumhurbaskaninin statiistinii
“... devletin basidir ve Kosova Cumhuriyeti halkinin birligini temsil etmektedir.” seklinde tasdik
etmektedir.
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Toplam 32 milletvekili tarafindan imzalanan Basvuru dilekgesi Anayasa
Mahkemesi'ne sunulduktan sonra ii¢ milletvekili imzasmi geri ¢ekti.®?
Cumhurbagkaninin  hukuki temsilcilerinin  goriisiine gore, bu durum
basvuruyu fiilen kabul edilemez kilmaktaydi, ¢linkii ileri stirdiikleri tizere,
Cumhurbagkaninin eylemlerinin anayasaya aykirilig1 iddiasiyla yapilacak
basvurularin en az otuz (30) milletvekili imzasi ile yapilmas: gerekiyordu.*

Mahkeme, bagvuruyu 22 Eyliil 2010’da gizli goriismede ele ald1 ve hem
kabul edilebilirlik sorunu hem de esas hakkinda karar verdi. Mahkeme, kabul
edilebilirlik sorunuyla ilgili olarak, ti¢ milletvekilinin davadan cekilmesine
bakmaksizin, konunun “kendisine yetkili tarafca hukuki bir sekilde sevk
edildigini” belirtti.# Mahkeme burada, bagvuru sahiplerinin dava agmaya ehil
olup olmadigini belirlerken dilek¢enin sunuldugu tarihi esas alacagini ortaya
koymaktadir. Mahkeme ayrica, bir taraf gekilse dahi, yine de basvuru
hakkinda karar verebilecegini kayitlara gecirmektedir. Anayasa’da ongoriilen
ihlalden itibaren 30 giinliik stire ile ilgili olarak*, Mahkeme, ihlal iddiasinin
(eski) Kosova Cumhurbagkani Fatmir Sejdiu'nun hem Parti Bagkani hem
Kosova Cumbhuriyeti Cumhurbagkan1 olarak bu iki gorevi iistlenmesinden
beri, bagvuru sunuldugu sirada dahi, 28 Aralik 2006’dan 25 Haziran 2010'a
kadar devam eden bir durum tegkil ettigine kanaat getirdi.

Anayasa Mahkemesi davanin esasi ile ilgili olarak, o zamanki Bagkan
Sejdiu'nun ileri siirdiigli tizere bir parti gorevinin “dondurulmasmm”
miimkiin olmadigr gerekgesiyle, bahsedilen iki gorevin es zamanli olarak
tistlenilmesi nedeniyle Anayasa’min 88.2 maddesinin ihlal edildigini tespit

43 Bkz. Hitkmiin 7. fikrasi.

# Bkz. Hitkmiin 17.-29. fikralar1 “Meclisin otuz (30) veya daha fazla iiyesi, Kosova Cumhuriyeti
Cumhurbagkani’'min Anayasa’y1 ciddi bigimde ihlal edip etmedigi meselesini mahkemeye sevk
etmeye yetkilidir” (Anayasa’nin 11.3 maddesi); “Basvuru, Cumhurbaskaninin Anayasa’ya aykir1
oldugu iddia edilen islem ve eylemlerinden itibaren en ge¢ otuz (30) giinliik bir stire icinde
yapimalidir” (16 Aralik 2008 tarihli 03/L-121 sayili Kosova Cumhuriyeti Anayasa Mahkemesi
hakkindaki Kanunun 45. maddesi).

45 Bkz. Hitkmiin 30.-47. fikralar1.

46 Anayasa’min 113.6 maddesi (Yarg: Yetkisi ve Yetkili Taraflar): “Meclis’in otuz (30) veya daha
fazla tiyesi Kosova Cumhuriyeti Cumhurbaskani’nin Anayasa’y1 ciddi bigimde ihlal etmis olup
olmadig1 meselesini sevk etmeye yetkilidir”.
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etti¥’. Mahkeme ayrica, Cumhurbaskani ve partisi Kosova Demokratik Birligi
“birbirileri ile olan iliskilerinden fayda sagladiklar1” igin,* pratikte bunun,
Kosova Cumhuriyeti Cumhurbagkan iken ayn1 zamanda bir Parti lideri olarak
da gorevini yiriittiigii anlamina geldigini karar verdi. Mahkeme, Kosova
Demokratik Birligi Bagkanligi gorevini {stlenmisken ayni zamanda
Cumhurbaskanligi gorevinin de tistlenilmesi olgusunun tek basina Kosova
Anayasasi'nin, yani 88.2 maddesinin ciddi bir ihlalini tegkil ettigini sdyledi®.

Bu davada Yargi¢c Snezhana Botusharova ve Yargig Almiro Rodrigues
kars1 goriis belirterek karara karsi oy kullandilar.’ Mubhalif serhin kilit
hususlar1 sunlarla ilgiliydi: Yetkili taraf meselesi, bu tiir davalarda basvurunun
sunulmasini iligkin siire sinirlari, bagvurunun kanitlarla desteklenmesi ve son
olarak konu hakkinda karar verirken hazirlik c¢alismalarinin kullanilmasi
meselesi idi.

Iz

Mubhalif tiyeler “yetkili taraf” konusu ile ilgili olarak, “..basvuru
sahiplerinin dava sona erene dek aymi kalmasi gerektigi” diistincesiyle, 32
milletvekilinden {iglintin 25 Haziran 2010 tarihli Basvurudan imzalarini geri
¢ekmis olmasi nedeniyle, davanin kabul edilemez hale geldigini savundular.*
Bunun disinda, muhalifler sadece kisilerin degil, ileri stirdiikleri {izere,
“iddianin ve iddia gerekgelerinin” de davanin kars: tarafa tebliginden davanin
nihai kararia dek “sabit” kalmasi gerektigini savundular®. Iki muhalif yargig
bu tutumlariyla Mahkemenin Usul Kurallar1 32. Bolimiiniin Mahkemeye
basvuru hakkinda takdir yetkisi veren hiikmiinii bariz bicimde ihmal ettiler ya

da unuttular.’® Mubhalif iki iiye, kars1 oy agiklamasinda Mahkemenin gorevi

# Anayasa'min 88.2 maddesi (uygunsuzluk): “Segim sonrasinda Cumhurbagkani herhangi bir
siyasi gorev ylirtitemez”.

48 Bkz. Hiikmiin 68. fikrasi

%9 Bkz. Hitkmiin Amil II. Bolimdi.

%0 Yargi¢ Almiro Rodrigues ve Yargig Snezhana Botusharova'nin ortak Muhalif Gériisii: KI 47/10
Sayili Dava. Naim Rrustemi ve Kosova Cumhuriyeti Meclisinin Diger 31 {iiyesi — Kosova
Cumhuriyeti Cumhurbagkani Ekselanslar1 Fatmir Sejdiu. 12 Ekim 2010 tarihli Hiikiim.

51 Bkz. Ortak Mubhalif Gériisiin 10. fikrast
52 Bkz. Ortak Muhalif Goriisiin 10. fikras

53 Mahkemenin Usul Kuralinin 32. Béliimii (Bagvurunun Geri Cekilmesi):
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esnasinda dogabilecek istisnai davalardaki takdir yetkisi konusuna girmekten
kacgindilar.

Mubhalifler {iyeler, Anayasamin Cumhurbaskani tarafindan ciddi
bi¢cimde ihlali hallerinde Mahkemeye basvuru siiresi i¢in ongortilen 30 giinliik

“

sinirla ilgili olarak, hakh bigimde “... kuralin amacinin yetkililerin ve ilgili
diger kisilerin uzun siire siiphe i¢cinde kalmasmi 6nlemek” olduguna dikkati
cektiler. Ancak, o zamanki Kosova Cumhurbaskan1 Fatmir Sejdiu'nun ayni
zamanda Kosova Demokratik Birligi'nin liderligi unvanindan vazge¢cmek
yerine bu gorevi “dondurmay1” secerek devletin basi oldugundan beri
Anayasa’yr ihlal ettigini kabul eden ¢ogunluk goriisiine itiraz ettiklerinde
biitiintiyle haksizdilar. Mubhalifler, 30 giinliik siire sirmin c¢oktan bitmis
oldugunu ve 32 milletvekilinin basvuru haklarmin olmadigini, ¢linkii
cogunlugun belirttigi gibi Anayasa’min “devam eden ihlali” seklinde bir
durum olmadigini; “ancak ulusal bir ¢6ziim yolu olmadig1 ya da ulusal ¢6ztim
yolunun etkisiz kaldig1 durumlarda ‘devam eden ihlal’den s6z edilebilecegini”
savundular.®* Mubhalif yargiclar, dava konusu uyusmazlikla ilgili olarak hangi
ulusal yarg: yollarmin bulundugunu ve varsa bu yarg: yollarimin etkili olup
olmadigr hakkinda bir sey soylememektedirler. Cumhurbaskan: ile ilgili
olarak, Kosova'nin anayasal diizeninde bdyle bir yasa yolu bulunmamaktadir.
Aslinda Kosova’da Cumhurbagkani'na karsi bagimsiz olarak, yani Anayasa
Mahkemesi'nin 6n karar1 olmadan isletilebilecek bir yargi yolu mevcut
degildir. Buna ek olarak, muhalif iiyeler bir deger sebeple de haksizdirlar:
Anayasa’nin Cumhurbaskani tarafindan ciddi ihlali bir islem ya da eylemle
ortaya ¢ikar; fakat ihlal bu islemin ya da eylemin ortaya ¢ikti1 an ile siirh

olmayabilir. Thlalin siirmesi halinde, sadece otuz (30) giinliik siirenin ge¢mesi

“(1) Bir bagvuru sunan taraf, s6z konusu basvuruyla ilgili durusma baglamadan énce diledigi
zaman basvuruyu geri ¢ekebilir.

(2) (1) Fikrast uyarinca geri g¢ekilmeye bakilmaksizin, Mahkeme, basvuru hakkinda karar
vermeyi segebilir. Boyle bir durumda Mahkeme durusma olmadan basvuruya ve eger var ise bir
cevaba ve ilisigindeki belgelere dayanarak karar verir.

(3) Sekreterlik, bir tarafin geri gekilmesi ve Mahkemenin bagvurunun geri ¢ekilmesine ragmen
basvuru hakkinda karar verme secimini tiim taraflara yazili olarak bildirir”.

54 Bkz. Ortak Mubhalif Goriisiin 21. fikrast.
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asla islem ya da eylemi anayasaya uygun hale getirmeyecektir. Ayni durum,
bir kanuna (veya hiikiimlerine) karsi Anayasa Mahkemesi'nde dava
acilabilmesi igin Ongoriilen alti (6) aylik siire icin de gecerlidir.”> Anayasa
Mahkemesi hakkindaki Kanunun dava siirelerine iliskin bu iki hiikmii
uygulamada gormezden gelinmeli ve gereksiz ya da suni sayilmalidir; clinkii
bu hiikiim, iki mubhalif iiyenin Onerdigi sekilde uygulanmasi halinde,
Anayasa’nin Cumhurbagkani tarafindan ciddi ihlali sonucunu doguran islem
ya da eylemlerin 30 giin gectikten sonra, anayasaya aykir1 yasal hiikiimlerin de
60 giin gectikten sonra kendiliginden anayasaya uygun hale geldigini kabul
etmemizi gerektirirdi. Bunun Romalilarin ¢ok eski bir hukuk vecizesine aykir1
oldugunu distintiyorum: quod ab initio vitiosum lapsu temporis convalescere

nequit (Baslangicta gecgersiz olan, zamanla gegerlilik kazanmaz.)

Kars1 goriiste One siiriilen asagidaki konu, basvurunun iki hususta
kanitlarla desteklenmesiyle alakalidir. Birinci olarak, mubhalif {yeler
bagvurunun iddia edilen ihlali destekleyecek ikna edici delillerin yoklugundan
otlirti bariz bicimde temelsiz oldugunu savundular. Bu, muhaliflere gore,
yargiglarin kendileri bagvuranlar tarafindan ileri siiriilmesi gereken delillerin
tiirti hakkinda bir sey sdylemese de, bagvuranlarin Cumhurbaskani tarafindan
islenen ciddi Anayasa ihlalini farkli yollarla kanitlamalar1 anlamina geliyordu.
Mubhalif Goriistin 31. ve 32. fikralarinda sOyledikleri, tartisma konusuyla
baglantili herhangi bir somut baglam olmaksizin Strazburg ictihadinin soyut
degerlendirmesinden ibarettir. Ikinci olarak, aynusi davanin esaslari, yani
Cumhurbagskaninin adalet ve kuvvetlerin esitligi ilkesini ihlali hakkinda 6ne
stiriilen mesele icin de gecerlidir; ¢iinkii kendilerince 6ne stiriildiigii tizere, hig
sozlii yargilama yoktu ve Davali Taraf olan Cumhurbagkanimn savlarimn
yorum ic¢in Bagvuranlara bildirilmis olmasi, hatta halka agik bir durusmada
tartisilmas1 gerekiyordu. Mubhalifler, goriislerini desteklemesi igin Federal

% Anayasa Mahkemesi hakkindaki Kanunun 30. maddesi (Termin Tarihleri):

“Bu Kanunun 29. maddesi uyarinca yapilan bir basvuru, itiraz edilen tasarrufun ytriirliige
girdigi giinden itibaren alt1 (6) aylik bir siire i¢inde sunulabilir”.

Anayasa Mahkemesi hakkindaki Kanunun 45. maddesi (Termin Tarihleri):

“Basvuru, Anayasa’y1r ciddi bicimde ihlal ettigi ©One stiriilen islem ya da eylemlerin
Cumhurbagkan1 tarafindan yapilmasindan itibaren otuz (30) glinlitk bir stire icinde
sunulmalidir”.
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Anayasa Mahkemesi hakkindaki Alman Kanununun Federal Baskanin
suglanmasi usuliiyle ilgili 55. maddesinden alinti yaptilar.’® Bu, belirtildigi
lizere, tek basma mevcut olan ve Anayasa Mahkemesinin Anayasanin
Cumhurbagkan: tarafindan ciddi ihlallerinin varligim teyit eden 6nceki bir
kararindan ayri olan herhangi bir itham usuliiniin bulunmadigr Kosova
anayasal diizeni i¢in biitiintiyle yanlis bir goriistiir. Buna ilaveten, kural olarak,
Anayasa Mahkemesi nezdindeki yargilama yazilidir; sozlii yargilama ise,
Mahkeme bunun Mahkeme nezdinde goriilen bagvurunun hukuki ve maddi
boyutlarin1 desteklemeye katkida bulunacagmi diistindiigii takdirde istisnai
olarak yapilir. Bu, Avrupa ve disindaki tiim Anayasa Mahkemelerinde bir
genel kuraldir.”

Itham saviyla ilgili bu hataya ek olarak, muhaliflerin Davali Taraf olarak
Cumhurbaskaninin bildirim ve agiklamalarmnin basvuranlara da gonderilmis
olmas: gerektigi savi da kuskulu niteliktedir. Bunun nedeni, bdyle yapilmis
olsaydi, Cumhurbaskaninin hukuki konumunun ¢ok daha zora girecek olmasi
ve mubhaliflerin zayif bir sekilde savundugunun tam aksine, kesinlikle adalet
ve kuvvetlerin esitligi ilkelerinin hakikaten ihlal edilecek olmasidir. Ilave delil
sunma miikellefiyeti, Anayasa’y1 ihlal ettigi iddia edilen Davali Tarafa ge¢mis
olacakti. Hem sozlii yargilama hem de Cumhurbagskaninin cevabimin
bildirilmesi biiyiik ihtimalle sahte bir tavir olarak goriilecek ve Mahkemenin

gliciinii gosterecekti.

Ayni sey, Anayasanin hazirlik ¢alismalari ile ilgili olarak mubhaliflerin
Mahkemenin davanin esaslar1 hakkinda karar verirken Anayasanin hazirlik
calismalarini kullanmamasina dair savlar1 icin de gecerlidir. Mubhalifler,

“Anayasanin hazirlik ¢aligsmalari, Anayasa metnindeki bir belirsizligi ¢6zmek,

96 Bkz. Muhalif Goriisiin 31. - 34. fikralari.

57 Wojciech Sadurski, Constitutional Justice, East and West: An Introduction. in Wojciech
Sadurski (ed), Constitutional Justice, East and West: Democratic Legitimacy and Constitutional
Courts in Post-Communist Europe in a Comparative Perspective, ss. 1-18; John Ferejohn and
Pasquale Pasquino, Constitutional Courts as Deliberative Institutions: Towards an Institutional
Theory of Constitutional Justice. in Wojciech Sadurski (ed), Constitutional Justice, East and West:
Democratic Legitimacy and Constitutional Courts in Post-Communist Europe in a Comparative
Perspective, ss. 21-36.
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diger kurallarin kullanilmasiyla atfedilen bir anlami teyit etmek ya da bir
anlamsizlig1 ortadan kaldirmak igin kullanilabilir” derken haklidirlar.’® Ancak,
bu basvuru hakkindaki wusul calismast sirasinda Mahkemenin Kosova
Meclisine davaya iliskin Anayasa hazirhk c¢alismalarini sordugunu ve
kendisinin de bunlar1 aradigimi fakat bunun sonug getirmedigini kaydetmek
gerekir. Mahkeme Anayasa’nin 88. maddesinin hazirlik ¢alismalarina ulasmais
olsayd1 sonug ne olurdu diye sorulabilir. Yine, yukaridakilerde — bu davanin
kaydedilen hususlarinda - oldugu gibi, Cumhurbaskaninin Mahkeme
oniindeki konumu tizerinde olumsuz bir tesiri olacagini kaydetmek gerekir.
Burada iki seyi hatirlatmak uygun diiser. Birincisi, Davali Taraf olan
Cumhurbaskaninin Mahkemeden Anayasanin 88. maddesi igin hazirlik
calismalarin1  kullanmasmi hi¢ istememis olmasidir.”? Bu, Mahkemenin
Anayasamin  88. maddesi icin hazirlk c¢alismalarinin - gegerliligini
degerlendirme amaciyla herhangi bir resmi hamlesinin Mahkemenin yetkisini
asan bir eylem olacagi anlamina gelmektedir. Tkincisi, Mahkemenin kararindan
birkag¢ giin sonra Davali Taraf Cumhurbaskani1 Fatmir Sejdiu, devletin basi
olarak gorevinden istifa etmesidir. Yalniz istifadan sonra kendisi ile bazi
onemli aktOrler arasinda Anayasamin 84. maddesinin mevcut hiitkmiini
eklemesine izin veren ve ayn1 zamanda Parti Liderligi gorevini “dondurmaya”
ve Kosova Cumhurbagkani liderligi gorevini yiiriitmeye devam etmeye dair
saglam bir hak taniyan bir “yazili olmayan” anlasma oldugunu ileri siirmeye
bagladi®.

58 Bkz. Ortak Muhalif Goriisiin 42. fikrasi.
99 Bkz. Ortak Muhalif Goriisiin 17.-29. fikralar1 (Cumhurbaskanimn Cevabr).

60 Kosova Cumhurbagkani Fatmir Sejdiu 27 Eyliil 2010’da istifa etti. O zamandan beri kendisi ile
Parti Liderligi konumunu “dondurmasmi” destekleyen diger (hem ulusal hem uluslararasi)
aktorler arasinda bir siyasi anlagmanin varlig: iddiasim alenen savunmaktadir. Buna ek olarak, bu
iddia edilen anlasmanin hazirlik ¢alismalar: i¢in destek islevi gordiigiinii, yani iddiaya gore
Anayasa’nin 84. maddesinin kaleme alinmasimin ve mevcut seklinin omurgas: olarak islev
gormiis oldugunu savunmaktadir. Bkz. Enver Robelli, Doli prej zarfit , tash nuk del prej zyres!
(Came Out of an Envelop, Now Does Not Go Out of the Office!). KOHA DITORE (Pristina-based
daily newspaper), Marte (Tuesday), 10 korrik 2012 (10 July 2012) ss. 10. Yazar bu makalede eski
Cumhurbaskaninin kendisi ile diger uluslararasi aktorler arasindaki yukarida belirtilen “s6z1i”
anlasmanin varligina dair saglam inancindan bahsetmektedir.
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Tkinci dava olan 30 Mart 2011 tarihli ve 29/11 sayili Davada, uyusmazlik
konusu dar anlamda Kosova Cumhurbaskani Behxhet Pacolli'nin eylemleri
(veya davranislari) degildi. Dava daha ziyade Kosova Meclisi'nin ve iiyelerinin
22 Subat 2011'de gergeklesen Cumhurbaskanligl secimi siireci sirasindaki
eylemleri veya davraniglari ile ilgiliydi.®? Bir giin 6nce Kosova Meclisi Sozciisii
milletvekillerini ertesi giin yapilacak bir olaganiistii oturuma c¢agirdi.
Olaganiistii toplantinin glindeminde Fatmir Sjediu'nun istifas: ile bosalan
Cumhurbagskanligt makama igin se¢im yapilmas: vardi. Behxhet Pacoli segime
tek aday olarak katildi. 22 Subat 2011'de gerceklesen oylama sirasinda iig
mubhalefet partisi LDK (Kosova Demokratik Birligi), AAK (Kosovanin
Gelecegi icin Birlik) ve VV (“Vetvendosja”) oylamaya katilmadilar, bu ytlizden
iiye tamsayisi olan 120 iiyenin sadece 67’si se¢ime katildi. Tek adayla yapilan
secimin dglincli turunda Behxhet Pacolli Cumhurbagkant olarak secildi.
Secimden sekiz giin sonra, 1 Mart 2011’de, Sabri Hamiti ve diger 33
milletvekili, Anayasa’min Cumhurbaskani segimine iliskin 86. maddesinin
ihlali iddiasiyla, 22 Subat 2011’de yapilan olaganiistii Meclis oturumunda
uygulandigr sekilde Kosova Cumhurbaskani segimi siirecinin anayasaya
uygunluguna itiraz eden bir bagvuru sundu. Bagvuru sahipleri ozellikle
Anayasa’nin 86. madde 4., 5. ve 6. fikralarinin oylama sirasinda gerekli nisabin
olmamasi, karsi aday olmamasi ve se¢im siireci sirasinda oylamanin kesintiye
ugramast bakimindan ihlal edildigini iddia ettiler.®> Mahkeme, bagvurunun

61 Kosova Anayasasi’min 86. maddesine gore, Cumhurbagkan1 Meclis tarafindan segilir. Bu siireg
yakin gelecekte Kosova Cumhurbaskani’nin dogrudan secimine izin verecek sekilde degisecektir.
Gelecekte meydana gelebilecek bu degisiklik, Mahkemenin bu davadaki kararinin bir sonucudur;
bu karar, Meclisin Behxhet Pacolli'nin Kosova Cumhurbaskanligina segilmesine iliskin kararmin
anayasaya aykirt  oldugunu  bildirmektedir. Burada, eski Komiinist {iilkelerde
Cumhurbagkanlarmin dolayli seciminin istisna oldugunu kaydetmek gerekir. Bu iilkelerde
devletin basmnin (dogrudan) secimle belirlenmesi usuliiniin kabulii, diktatorlitk egilimlerini
kontrol etmeye yonelik girisimlerin bir parcasidir ve ayni1 zamanda devlet bagskanlig1 kurumuna
kurumsal istikrarin ve kuvvetler ayrihig: ilkesinin garantdrii roliinii oynama imkani vermeyi
amagclar. Bir baska ifadeyle, devlet baskanina verilen “tarafsiz yetkiler”, Giiney Dogu
Avrupa’daki eski Komiinist {ilkelerde yeni anayasacilik hareketini desteleyici ve gelistirici yonde
islev gormiistiir. Bkz. daha fazlas1 i¢in bir makaleler derlemesi: Anton Bebler and Jim Seroka
(eds.), Contemporary Political Systems: Classifications and Typologies (Lynne Reinner
Publishers: Boulder and London, 1990); Arend Lijphart (ed), Parliamentary versus Presidential
Government (Oxford University Press: Oxford, 1992).

62 Bkz. Hitkmiin 23.-38. fikralari.
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sekil yoniinden kabul edilebilir oldugunu ilan ettikten sonra®, her bir
oylamanin dogrulugunu inceleme yoluna gitti. Mahkeme, karsilastirmali
yontemle, 86. maddenin nisaptan, ki bu farkli bir meseledir, dolay1 degil, ilk iki
turda vekillerin tigte ikisinin katilmasinin gerekli olmasi ve birden fazla aday
olmasi gerekmesinden dolayr ihlal edildigini tespit etti. Anayasa
Mahkemesi'ne gore, her ii¢ oylamaya da tek adayla girilmesi ve siire¢ boyunca
sadece 67 vekilin hazir bulunup oy kullanmasi sadece Anayasanin 86.
maddesini degil ayn1 zamanda Cumhurbagkanimin halkin birliginin temsilcisi
olarak konumunu diizenleyen hiikiimlerin ruhunu da ihlal etmistir. Mahkeme,
2/3 c¢ogunlugun Cumhurbaskaninin dogrudan se¢iminin mesruiyetini telafi
etme amacin tasidigina dair bir sey sdylememektedir. Bu karar, secimin
nitelikli cogunlugun katimi ve en az iki aday ile yapilmasi halinde,
Cumhurbaskan1 segilen kisinin Kosova vatandaslarinin ¢ogunlugunun
iradesini yansitma olasiligimin daha fazla oldugu kanisina dayanmaktadir.
Ancak iki tiye ¢ogunlugun verdigi karar1 hatali bularak karsi oy kullandi.®
Mubhaliflerin goriisii biitliniiyle profesyonellik dis1 olup hukuk dis1 ve anayasa
dis1 savlardan hareketle kaleme alinmistir. Mubhalif iiyelerin temel kaygis,
Mahkemenin kararinin neticeleri ile alakalidir. Muhalif iiyelere gore, cogunluk
karar1 “Meclisin feshi ve genel secimlere gidilmesi” anlamina gelmekteydi.
Yani iki mubhalif yargig, Anayasa Mahkemesi'nin Meclisin 22 Subat 2011
tarihinde Behxhet Pacolli'yi Cumhurbagkan1 segmekle Anayasa’y: ihlal ettigini
bildiren kararinin Meclisin {i¢lincti turdan sonra Cumhurbaskani secememis
oldugunu ve dolayisiyla 45 giin sonra genel segimlerin yapilmasi gerektigini
sOylemekle aymi gsey olduguna inanmiyordu.®® Bu, Anayasa’min nihai

63 Bkz. 57.-61. fikralar.

4 KO 29/11 Sayil: Dava. Sabri Hamiti ve Kosova Meclisi'nin diger iiyeleri. 22 Subat 2011 tarihli
Kosova Cumhuriyeti Cumhurbagkanligi Se¢imi hakkindaki 04-V-04 Sayili Kosova Cumhuriyeti
Meclisi Kararinin Anayasaya Uygunluk Denetimi. Yargic Robert Carolan ve Yargic Almiro
Rodrigues’in 30 Mart 2011 tarihli kars: gortisti.

% Anayasa’nin 82. maddesi (Meclisin Feshi):

“1. “Meclis su hallerde feshedilir:

(1) Kosova Cumhurbaskaninin Bagbakan Adayi tayin ettigi tarihten itibaren altmis (60) giin
icinde hiikiimetin kurulamamasi halinde;

(2) Meclis iiye tam sayisinin tigte ikisinin (2/3) fesih yoniinde oy kullanmasi halinde, (Kosova
Cumhurbagkani’nin bir kararnamesiyle);

(3) Cumhurbaskanlig se¢imi siirecinin basladig: tarihten itibaren altmis (60) giin icinde Kosova
Cumhurbagkaninin se¢ilmemesi halinde.

2. Meclis, Hiikiimet aleyhine basarili bir giivensizlik oylamasin takiben Kosova Cumhurbaskan
tarafindan feshedilebilir.”
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yorumlayicist olarak Anayasa Mahkemesi'ne tanina islev ve konumun hatali
bicimde degerlendirilmesi anlamina gelmekteydi. Anayasa Mahkemesi verdigi
kararda Meclis'in Cumhurbaskan1 segemedigini sdylememekteydi ve
sOylemezdi de. Cogunluk karari, Kosova Meclisi'nin yeni Cumhurbagkanini 22
Subat 2011 tarihinde anayasaya aykir1 bigcimde sectigini, yani yaklasik otuz
sekiz giin boyunca Kosova'nin (anayasaya aykir1 bicimde goreve gelmis) bir
Cumhurbagkan1 oldugunu ve fakat Cumhurbaskaninin bu siire zarfindaki tiim
islemlerinin gegerli oldugunu; 22 Subat — 30 Mart 2011 (Mahkemenin kararimi
bildirdigi tarih) arasinda herhangi bir kurumsal bogluk bulunmadigmni
sOylemekteydi. Bu karar, daha ©nce Meclis Bagkanligi yapan Pacolli'nin
Anayasa Mahkemesi'nin 30 Mart 2011 tarihli karar ile “gorev bagindaki (fiili)
Cumhurbagkam” sifatini kazandigini, yani durumun Fatmir Sejdiunun
istifasiyla meydana gelen durumla ayni oldugu anlamina da gelmektedir.
Cogunlugun bu goriisiiniin sadece iki muhalif yargi¢ tarafindan degil, Kosova
Cumhurbagkant Behxhet Pacollinin kendisi ve Meclis tarafindan da
anlagilmasmin gii¢ oldugu goriilmektedir. Hepsi Mahkemenin yukarida
belirtilen kararmin izaha kavusturulmasimi istediler, bunun sonucunda
Mahkeme bir Aciklayici hiikiim vasitasiyla ikinci bir duyuru yapti. Mahkeme,
1 Nisan 2011’de, Hiikiimet, Cumhurbaskani Behxhet Pacolli'nin kendisi ve
Meclis Bagkani tarafindan ifade edilen kaygi ve belirsizlikleri ele alan
Aciklayicr Hitkmiinti bildirdi. Yukarida belirtilen hususlarla paralellik arz
eden Aciklayicr hiikiim ile iki Cumhurbaskanmnin hikayesi sonsuza dek
kapandi. Boylece, 7 Nisan 2011’de Kosova Cumhuriyeti'nin yeni (mevcut)
Cumhurbagkan1 Atifete Jahjaga'nin secilmesine giden siire¢ baglamis oldu. Ne
var ki yeni Cumhurbagkaninin seg¢imine karsi da -bu kez farkli gerekgelerle-
itiraz edildi.®® Mahkeme bir anayasa degisikligi teklifinin zorunlu 6n denetim
incelemesi sonucunda, anayasa degisikligi yoluyla veya baska bir sekilde,
mevcut Cumhurbaskani Atifete Jahjaga'ya ait olanlar da dahil olmak iizere
anayasal gorevlerin zamanindan Once sonlandirilmasina yonelik teklifin
anayasaya aykirt olduguna hiikmetti. Anayasa Mahkemesi'ne gore, anayasal
gorevler ancak anayasa ile Onceden belirlenmis usullere uygun olarak

% Anayasa'nin 113. maddesi (Yarg: Yetkisi ve Yetkili Taraflar):

“9. Kosova Meclis Bagkani, teklif edilen Anayasa degisikliklerini, teklif edilen degisikliklerin
Anayasa’nin II. Fasli ile garanti edilen hak ve 6zgiirliikleri eksiltmedigini dogrulamak iizere onay
oncesinde denetime sunar”.



330 Anayasa Yargis1 29 (2012)

sonlandirilabilir.®” Kosovali siyasetcilerin Anayasa Mahkemesi'ni kendi siyasi
amaglar1 i¢in kullanmalarma yonelik bu hamlesi boylelikle geri ¢evrilmis oldu
ve mevcut Cumhurbaskaninin gorev siiresi giivence altina alindi. Anayasa
Mahkemesi'nin bu karari, devletin basi olan bir anayasal organi anayasa
degisikligi yoluyla yerinden etmeye calisan siyasi oyunlara Kkarsi
anayasaciligin bir zaferidir.

V. PAK Davasi

“PAK” (Kosova Ozellestirme Idaresi) olarak bilinen dava, Kosova
Yiiksek Mahkemesi Ozel Heyetinin 4 Subat 2010 tarihli ve ASC 09-089 sayil
kararinin anayasaya uygunluk denetimi ile alakalidir.®

Bagvuru sahibi, 6zellikle Ozel Heyetin anayasaya uygunluk denetimine
konu olan yukaridaki kararmin Anayasa'min 3.2 (Kanun Oniinde Esitlik), 3.2
ve 2 (Adil ve Tarafsiz Yargilanma Hakki), 54 (Haklarin Yargisal Korumasz),
10.2 ila 4 (Yargi Sisteminin Genel Ilkeleri), 112.2 (Genel Ilkeler), 119.3
(Kararlarin Hukuki Neticesi), 143 (Kosova Statiistiniin Belirlenmesine iligskin
Kapsamli Teklif), 145.2 (Uluslararas1 Antlasmalarin ve Gegerli Mevzuatin
Devamhligl) maddelerini ve Avrupa Insan Haklari ve Temel Ozgiirliikler
Sozlesmesi'nin (“AIHS”) 13. (Etkili Basvuru Hakki) maddesini ihlal ettigini
iddia etmekteydi.

Bu bagvurunun diigiim noktasi, Ozel Heyetin takindig1 iki pozisyondan
ibarettir. Ozel Heyet, PAK'n bir kanuna gore degil kendi yaptigi bir
diizenleyici isleme gore faaliyette bulundugu; dolayisiyla, PAK'mn fiili (de
facto) bir kanun cercevesinde faaliyette bulunan fiili (de facto) bir kurum
oldugu goriisiindedir.® Ozel Heyet, 17 Subat 2008'de Kosova'min secilmis
temsilcileri tarafindan bagimsizlik ilani karari ile ortaya konan “Kurucu

67 Bkz. K.O. 29/12 ve K.O. 48/12 sayili Bagvurulardaki Hiikiim. Kosova Cumbhuriyeti Meclis
Bagkani’min 23 Mart 2012 ve 4 Mayis 2012’de sundugu Anayasa Degisikligi Teklifleri.
Tarih: 20 Temmuz 2012. Bkz. Hikmiin 244.-286. fikralari.

68 KI 25/10 Sayih Davadaki hiikiim. Bagvuran: Kosova Ozellestirme Idaresi. Kosova Yiiksek
Mahkemesi Ozel Heyetinin 4 Subat 2010 tarihli ASC 09-89 sayili karariin anayasaya uygunluk
denetimi.

69 Law No. 03/L-067 on the Privatization Agency of Kosovo of 21 May 2008



Prof. Dr. Enver Hasani 4 Dérdiincii Oturum 331

iktidar” ile bu tarihten sonra usuliine uygun bi¢cimde “kurulmus organlar”
arasindaki iliski s6z konusu oldugunda hep ayni pozisyonu benimsemektedir.
Bu genel pozisyonun okuyucular i¢in su bakimlardan biraz daha izah edilmesi
gerekir: Ozel Heyet nedir? Yetkisi nedir? “PAK” ve tabi oldugu kanunun
Kosova'nin hukuki ve anayasal diizeni igindeki statiisti nedir?

Haziran 1999°da  UNMIK olarak bilinen, Birlesmis Milletler
himayesindeki uluslararasi idarenin (Kosova’'daki Birlesmis Milletler Misyonu)
kurulusunu takiben Kosova’daki 6zellestirme siirecinin kendine 6zgii yonleri
bulunmaktaydi. Aslinda 1989'da komiinizmin yikilmasindan sonra her
ozellestirme stireci 6zglin olmustu ve her {iilkenin ulusal 6zelliklerine bagl
idi” Bu kapsamda Kosova bir istisna degildir. Kosova'min 0zgiinliigii,
ozellestirme siirecinin ulusal otoritelerden bagimsiz olarak UNMIK tarafindan
ylriitiilmesinden kaynaklanmaktadir. Ulusal otoriteler gostermelik olarak
stirecte yer alsa da esas belirleyici rol UNMIK’e aitti.” Haziran 1999’dan sonra
Kosova’'da gerceklesen o0zellestirmelerin hukuki dayanagi, Kosova Trost
Idaresi hakkindaki 13 Haziran 2002 tarihli 2002/12 sayili UNMIK Y&netmeligi
idi. Bu Yonetmelige gore, Kosova Trost Acentesi (“KTA”), Kosova'da 10
Haziran 1999 sonrasinda tiim o6zellestirme siirecini ytiriiten bir kurulus olarak
islev gordii, Kosova Yiiksek Mahkemesi'nin Ozel Heyeti ise 6zellestirmeyle
alakali uyusmazlhklarda karar veren bir organ idi.”?

17 Subat 2008’de bagimsizlik ilanmni takiben, egemen ve bagimsiz bir
tilkenin parlamentosu olarak Kosova Meclisi, 21 May1s 2008 tarihli ve 03/L-067
sayili Kosova Ozellestirme Idaresi hakkinda Kanun'u kabul etti. Bu Kanuna
gore, Tadil Edilmis 2002/13 sayii UNMIK Yonetmeliginin yirtirliigii bu
Kanunun yirirliige girdigi tarihte sona erecektir. Kosova Meclisi daha once,
Kosova’daki EULEX yargiglarinin ve savcilarinin entegrasyonu ve yargi

70 Bkz. daha fazlas1 igin, Csongor Kuti'nin anlamli bir ¢alismast: Post-Communist Restitution and
the Rule of Law (Central European University Press: Budapest/New York: 2009).

7 Daha fazlasi igin, Ingilizce 6zetiyle birlikte Arnavutca bir makale: Haxhi Gashi, Konflikti
Lidhur me Privatizimin e Ndermarrjeve Shogerore : Ndryshimi i Ligjit per Dhumen e Vecante te
Gjykates Supreme, i Ligjit per AKP-ne dhe Ligjet Relevante (The Conflict of Laws Concerning the
Socially Owned Enterprises). E DREJTA/LAW (Kosovo) No. 2/2011, ss. 47-63.

72Bkz. Trost Idaresiyle ilgili Konular i¢in Kosova Yiiksek Mahkemesi Ozel Heyeti hakkindaki
13 Haziran 2002 tarihli 2002/13 sayili Tadil Edilmis UNMIK Y&netmeligi.
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yetkisini diizenlemek i¢in tasarlanan 13 Mart 2008 tarihli ve 03/L-053 sayili,
Kosova’da EULEX Yargiclarinin ve Savcilarinin Yarg: Yetkisi, Dava Se¢imi ve
Dava Tahsisi hakkindaki Kanunu yiiriirliige koymustu. Fakat bu Kanunun
Kosova Yiiksek Mahkemesi Ozel Heyetinin onu yorumlama sekli nedeniyle bir
yanlis anlama kaynag1 oldugu goriilmektedir. Heyet, Kanunu Kosovali yargig
ve savciar ile EULEX meslektaslar1 arasindaki farklari dengelemek igin
dayanak olarak kullanmak yerine PAK'mn o6zellestirme konularma iliskin
hukuki statiisiinii reddetti ve PAK olarak bilinen bir fiili kurum tarafindan
riayet edilmesi ve uygulanmasi gereken bir i¢ yonetmelik olarak 03/L-067 say1l1
Kanun oldugu halde KTA’ya Heyet nezdindeki tek temsilci olarak
davranmaya devam etti.

Ozel Heyetin itiraz edilen 4 Subat 2010 tarihli ASC — 09- 089 sayili
Kararinda ifade edilen bu pozisyonu Anayasa Mahkemesi'nin 31 Mart 2011
tarihli KI 25/10 sayili Hitkmiinde denetime konu oldu. Mahkeme, yukarida
belirtilen ASC-09-089 sayili Kararin Kosova Anayasasi’'nin pek ¢ok norm ve
degerine aykir1 oldugunu tespit etti. Ancak bizim tartismamiz bakimindan,
Hiitkmiin esas kismi Mahkemenin Anayasa’min miinferit hiikiimlerinin ve
temel degerlerinin ihlallerinin analizi degil”’, Mahkemenin “kurucu iktidar” ile
ilgili analizine konu olan kisimdir. Bu analiz, Mahkemenin Hiikmiiniin 54.
fikrasinda yer almaktadir. Mahkeme, Kosova Cumbhuriyetinin 17 Subat
2008’de Kosova'nin bagimsizhigimin ilan edildigi kararda beyan edilen, Carl
Schmitt’in ileri siirdiigii gibi,”* daha onceki bir hukuk diizeni normuna
dayanmayan “kurucu iktidarmin”, diger tiim yetkilerin yerini alacagini ve
onlar1 bastiracagini oldukca profesyonel bir agidan Ozel Heyete izah etti. 17
Subat 2008’de Kosova tarafindan kullanilan bu yetkiler orijinaldir ve 10
Haziran 1999 tarihli 1244 sayih BM Giivenlik Konseyine dayanarak UNMIK
tarafindan olusturulan onceki hukuk diizeninden kaynaklanmamaktadirlar.
Bu itibarla, wuluslararast hukukun genel veya 06zel normlarimi ihlal
etmemektedirler. Anayasa Mahkemesi'nin bu pozisyonu Uluslararas1 Adalet
Mahkemesi'nin 22 Temmuz 2010 tarihli Kosova hakkinda Tavsiye Goriistiniin

73 Bkz. Hitkmiin 45.-53. ve 55.-62. fikralari.

74 Bu konuda daha fazla bilgi igin bakiniz: Carl Schmitt, Political Theology; Four Chapters on the
Concept of Sovereignty (The University of Chicago Press: Chicago, 2005) ss. 16-35; Slobodan
Samardzic (ed), Norma i Olduka: Karl Smit i Njegovi Kriticari (“Filip Visnjic”: Beograd, 2001) ss.
85-124.
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mantigi ve ruhu ile uyumludur’®. Anayasa Mahkemesi, bu Hiikiimle, Ozel
Heyete Kosova anayasal ve hukuki diizeninin bir pargasi oldugunu, bu diizen
icinde 6zel bir durusu oldugunu, yani en azindan uygulamak zorunda oldugu
kanunlar1 ayiklama ve se¢me hakkinin olmadigini acikca anlatti. Heyet ise, ana
gorevi tim Kosova topraklarinda kanunun yeknesak bir bicimde
uygulanmasiyla ilgilenmek olan Kosova Yiiksek Mahkemesinin ayrilmaz bir
parcast seklinde islev gormelidir. Bu esasen, diinyanin her hukuk sisteminde
her yiiksek mahkemenin ya da belli bir iilkede en yiiksek yargi mertebesine
sahip muadilinin yeri ve gorevidir.

Sonug

Bu bildiride Anayasa Mahkemesi'nin kanimizca Mahkemenin
gelecekteki istikrarli ictihat hukukunun yolunu acan ve Anayasa’nin bekgisi
olarak ana gorevinin zeminini dogeyen kilit kararlarimi ele aldik. Fakat bu,
Mahkemenin diger kararlarinin 6nemli veya oldukca benzer bir etkiye sahip
olmadigi anlamina gelmemektedir. Bizi burada bu davalarn segip
derinlemesine tartismaya sadece yer ve zaman kisitlar1 zorladi. Umariz ki bu,
Kosova ve onun Anayasa Mahkemesi'yle ilgilenen bilimsel ¢cevrede gelecekteki
arastirmalar ve yorumlar igin bir ¢ikis noktasi islevi gorecektir.

Mahkemenin Eyliil 2009'da faaliyete girmesinden sonra ele aldig: ilk
dava olan RTK Davas bir gegici tedbir ve Mahkemenin gegici tedbir koyan bu
kararina karst sunulan iki muhalif goriis ile alakaliydi. Davanin 6nemi sadece
iki mahkeme iiyesinin ilging bir sekilde bir ara kararinda karsi goriis
belirtmesinden degil, ayn1 zamanda Kosova Meclisine Kosova Radyo ve
Televizyonu hakkindaki Kanunun kusurlarna ve o zamanki uygulanma
sekline iliskin mesaj vermesinden kaynaklanmaktadir. Gegici tedbir karari
hakkinda iki hakim tarafindan sunulan, burada tartistigimiz davanin esasina
iliskin tutumlarini ortaya koyan kars1 goriis meselesi, Mahkemenin ilk kurulus
yillarindaki sikintilar1 ve Mahkeme biinyesindeki bilgi ve tecriibe eksikligini
ortaya koymasi bakimindan da énemlidir.

75 “ Accordance With International Law of the Unilateral Declaration of Independence in Respect
of Kosovo”. INTERNATIONAL COURT OF JUSTICE. Advisory Opinion. Date: 22 July 2010.
Ozellikle 52-56; 74-84; 96-109; 114-121. Paragraflar.
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Siyasi agidan oldukga hassas olan Prizren Logosu davasi Mahkemenin
esitlik, cesitlilik, demokrasi ve hukukun dstiinliigii gibi temel anayasal
degerlerinin korunmasinda one ¢ikmasi bakimindan onemlidir. Anayasa
Mahkemesi bu kararda Kosova toplumu igindeki farkli kimliklere ve anayasal
degerlere karsi saglam bir tutum takinarak gogunluk statiisii disinda kalan
topluluklar1 korudu. Mahkeme, bir biitiin olarak Balkanlar’'daki Arnavut ulusu
i¢in Prizren sehrinin tarihi 6nemini tanidi. Hatta bunu Kosova Anayasasi'nin
temel degerleriyle ve hukuk iistiinliigline ve demokrasiye dayali bir topluma
dogru derin yonelimiyle uzlagtirda.

Mahkeme, iki Cumhurbagkaninin davalarinda, hi¢ kimsenin hukuktan
ustiin olmadigini agikliga kavusturdu. Bu iki karari takiben siyasi sOylemin
anayasallagsmas saglam bir dayanak kazandi. Bu kararlardan once siyasilerin
yok denecek kadar az bir kismi Anayasa hakkinda gerekli itinay1
gostermekteydi. Bu davada sunulan mubhalif goriis, burada tartisilan ilk
davaya (RTK Davasi) gore daha fazla esasa iliskindir. Ancak iki mubhalifin
savlar1 anayasa disi miilahazalarla kaleme alinmistir ve Meclisin Behxhet
Pacoli’yi tilkenin yeni Cumhurbagkani se¢me kararimin anayasaya aykiriligi
yoniindeki kararin tilkede istikrar1 bozma olasiligina karsi duyulan mesru
korkudan etkilenmistir. Muhalif {iyelerin anlamadii sey, Mahkemenin
kararinda asla bosluga dair siiphe birakmadigi, yani Cumhurbagkani segimi
anayasaya aykirt olmakla birlikte bu aykiriligin tespitine iliskin kararin
gecmise etkili olmadigidir. Bir bagka ifadeyle, Behxhet Pacolli Anayasa
Mahkemesi Meclis kararmin Anayasa’ya uygun olmadigini soyleyene dek
-yaklagik 38 giin boyunca- iilkenin mesru Cumhurbaskani olmustur ve bu
arada yaptig1 tiim igslemler anayasal olarak gecerlidir.

Son dava olan PAK davasi, halkin ilgi ve dikkatini ¢eken davalar
arasindadir, hatta hukukun tistiinliigii ve vatandaslarla diger hukuki 6znelerin
hukuki giivenligi bakimindan biiyiik 6nem tasimaktadir. Belirtildigi iizere,
mesele bir bireysel anayasa sikayeti ile ilgiliydi. Ancak Mahkemenin bu
davada verdigi karar bunu asmakta ve hukukun iistiinliigii ilkesinin hayati
unsurlarina, yani kanunlarin en yiiksek yargi mercii (Yiiksek Mahkemenin
Ozel Heyeti) tarafindan yeknesak olmayan bir bicimde uygulanmasinin yol
actign hukuki Ongoriilebilirlik ve belirlilik sorununa temas etmektedir.
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Mahkeme bu davada, Uluslararast Adalet Divani’nin Kosova Davasindaki
Tavsiye Goriisline atifta bulunmak suretiyle, anayasa hukukunda ve
sOyleminde var olan “kurucu iktidar” ve “kurulu iktidar” ayrimina dikkat
cekmistir.
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Introduction

As we shall see, none of these cases discussed here deal with the abstract
control of constitutionality (both preventive and repressive). The only one
discussed has to do with the review of the constitutionality of the Statute of
Municipality of Prizren, a city in the South of Kosovo bordering Albania,
although a case was raised as an issue of equality of the citizens of Kosovo at
the municipal level. In this case the Court did not tackle the issue of the
constitutionality of the Statute itself. This does not mean, however, that the
Court did not deal with issues of the abstract norm control of constitutionality.
Such cases are, among others, the following: Cesku Case!, Immunities of the High

" President of the Constitutional Court of the Republic of Kosovo

1 Judgment in Case No. KO 80/10. The Referral of the President of the Republic of Kosovo, His
Excellency, Dr. Fatmir Sjediu, for Explanations regarding Jurisdiction over the Case of Rahovec
Mayor, Mr. Qazim Ceska. Dated: 7 October 2010 (having to do with the resignation of a Mayor
who latter changed his mind and the legal effect on local elections of a resignation once made
public).
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Officials of Kosovo Case?, the Case on the Salaries of the Members of the Parliament,
Pacolli Case*, Expropriation Case®, the Case of International Agreements®, Hoca e
Madhe and Prizren Case’, etc. These aspects of the work of the Court shall be
dealt with in the future in another paper. Here we discus few decisions that
have been a landmark ones for the establishment of the jurisprudence of the
Court for the future to come.

In the first case, the Radio and Television of Kosovo Case, RTK, we will
elaborate the form and the very content of a first decision of the Court which
had in impact in shaping the behavior of the RTK management vis-a-vis the
methodology for financing the RTK as a public broadcasting. As we shall see,
the decision of the Court was not a judgment but a resolution imposing interim

2 Judgment in Case No. KO. 98/11. Applicant: The Government of the Republic of Kosovo
Concerning the Immunities of Deputies of the Assembly of the Republic of Kosovo, the President
of the Republic of Kosovo and Members of the Government f the Republic of Kosovo. Dated: 20
September 2011 (having to do with the scope of immunities of the high officials of Kosovo).

3 Judgment in Case No. KO 119/10. Applicant: Ombudsperson of the Republic of Kosovo.
Constitutional Review of Article 14, paragraph 1.6, Article 22, Article 24, Article 25 and Article 27
of the Law on Rights and Responsibilities of the Deputy, No. 03/L-111 of 4 June 2010. Dated: 8
December 2011 (having to do with the so called supplementary pension of the deputies)

# Clarification Judgment in Case No. KO 29/11. Applicants: Sabri Hamiti and Other Deputies.
Constitutional Review of the Decision of the Assembly of the Republic of Kosovo No. 04-V-04,
Concerning the Election of the President of the Republic of Kosovo of 22 February 2001.
REQUESTED CLARIFICATION OF THE MAJORITY’S DECISION OF 30 MARCH 2011. Dated: 1
April 2011 (having to do with a clarification requested by several actors as to the scope of the
Judgment in Case 29/11 of 30 March 2011)

® Judgment in Case No. KO 4/11. Applicant: Supreme Court of Kosovo. Constitutional review of
Articles 35, 36, 37 and 38 of the Law on Expropriation of Immovable Property No. 03/L-139.
Dated: 1 March 2012. (having to do with the incidental norms control initiated by the Supreme
Court of Kosovo on pending issues of expropriations undertaken as a result of the construction of
the highway connecting Albania with Kosovo and Serbia)

¢ Resolution on Inadmissibility in Case No. KO 05/12. Applicants: Visar Ymeri and Twelve Other
Deputies of the Assembly of the Republic of Kosovo Concerning the Constitutionality of the
Decision of the Assembly of the Republic of Kosovo No. 04-V-279 of 20 January 2012. Dated: 19
March 2012

7 Judgment in Cases KO 45/12 and KO 46/12. Applicant: Librun Aliu and 11 Other Members of
the Assembly of the Republic of Kosovo for Constitutional Assessment of the Law on the Village
of Hoce e Madhe / Velika Hoca and the Law on Historic Center of Prizren. Dated: 25 June 2012
(having to do with the constitutionality of two laws designed to protect cultural and other
diversity in two cities of Kosovo having large Serb and other non-minority communities)
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relief sought by a private person to the effect of banning further extraction of
3.5 EURO by the RTK to finance its activities.

Of a greater importance than the RTK Case was the so-called Prizren
Logo. It had to do with the complaint brought before the Court by the Vice-
Chairman of the Municipality of Prizren saying that the emblem of the city did
not reflect the feelings and identity of all citizens living in this very old city of
Kosovo. The treatment of important case is followed by the story of two
(former) Presidents of Kosovo who were ousted by the decisions of the Court

in a time span of six months.

Selection of the last case, PAK Case, is done having in mind the specific
nature of the work of European judges and prosecutors in the mission in
Kosovo, also known as EULEX Mission. As it is known, based on an
international plan, Ahtisari Plan (to be discussed later), in Kosovo operate a
certain number of judges and prosecutors who are supposed to be fully
integrated and part of the justice system of Kosovo following its declaration of
independence on 17 February 2008. This was not the case, however, because
some of these judges and prosecutors acting within the Supreme Court of
Kosovo were applying laws of the land in an arbitrary manner based on their

free choice.
I. General Overview of the Work of the Court and Its Jurisdiction

Constitutional Court of Kosovo is the last of its kind established in
Europe. This does not mean, however, that Kosovo did not have a
Constitutional Court in the past. It was found by a Communist regime in 1972

and existed until its abolition by the regime of Slobodan Milosevic in 19895

8 Cf. Mirosal Cerar, Slovenia’s Constitutional Court Within the Separation of Power. In Wojciech
Sadurski (ed.), Constitutional Justice, East and West: Democratic Legitimacy and Constitutional
Courts in Post-Communist Europe in a Comparative Perspective (Kluwer Law International: The
Hague, 2010) pp. 213-245, at 213 footnote No. 2.; Cf. also constitutional developments in former
Yugoslavia in this period in Jovan Gjorgjeviq, E Drejta Kushtetuese (Constitutional Law) (Enti i
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Form this historical perspective, constitutional justice in Kosovo forms part of
the second generation established in Europe during the height of the Cold War.

Current Constitutional Court, the Constitutional Court of the Republic of
Kosovo, was established in early 2009 by the Law No. 03/L-121 on
Constitutional Court of the Republic of Kosovo’. Since February 2009 until the
time of this writing (July 2012), the Court has received well beyond 450
referrals. Out of them, beyond 350 referrals have been solved and around 100
are in the process of being decided by the Court. In total, almost 90 per cent of
the referral have been declared inadmissible: the Court has issued judgments
only in 10 per cent of the case. This situation is similar to other countries that
have (full) constitutional complaint proceedings. This is so due to the fact that
overwhelming majority of the referrals, around 90 per cent, deals with
individual complaints of the citizens and other legal entities.’’ Institutions of
Kosovo are responding parties in almost 14 per cent of the cases, while the rest
is individuals petitions by citizens and legal entities. Among the latter,
Albanian complainants are beyond 80 percent while Kosovo Serbs, Turks and
others Kosovo citizens fill in the rest of this percentage. This makes the Court

as the most reliable institution in the country.

In terms of jurisdiction, the Constitutionals Court of Kosovo has the
widest jurisdiction ever among its peers in the Balkans. It is modeled after
German system which means that it basically has jurisdiction over any action
of all public authorities in the country, including judiciary. The only procedure
that is not foreseen in the Constitution is that initiated by actio popularis. In

terms of constitutional law, the Court has jurisdiction, inter alia, over all kinds

Teksteve dhe Mjeteve Mesimore i KSAK: Prishtine, 1972) pp. 75-114; Dr. Dimitrije Kulic, Ustavno
Sudstvo u Svetu (Constitutional Justice in the World) (NASA REC: Leskovac, 1972) pp. 157-190.

9 This Law was adopted by the Assembly of Kosovo on 16 December 2008. It was promulgated by
the Decree No. DL-070-2008 of 30 December 2008.

10 For this state of affairs, see, more an in depth research undertaken by a young scholar Jean

Marc Lacourciere, Report on the Jurisprudence of the Constitutional Court of Kosovo on Human
and Minority Rights (Kosovo Law center: Prishtine, 2011).
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of abstract control of legal and constitutional norms, both ex ante!’ and ex post'?;
jurisdiction over incidental norm control that can be initiated by any court in
Kosovo at any time provided that there is a case and controversy pending
before them?; jurisdiction over conflict for competence arising between central
state and other public authorities in Kosovo!; protection in general of the
rights of local authorities vis-a-vis central authorities’®; jurisdiction over
alleged violations of the Constitution by the President of the Republic’s;
assessment of the constitutionality of the decision declaring the state of

emergency, proposed referenda, draft amendments vis-a-vis binding

I Article 113, Paragraph 9 of the Constitution (Jurisdiction and Authorized Parties):

“9. The President of the Assembly of Kosovo refers proposed Constitutional amendments before
approval by the Assembly to confirm that the proposed amendment does not diminish the rights
and freedoms guaranteed by Chapter II of the Constitution”

12 Article 113, Paragraphs 2 and 5 of the Constitution (Jurisdiction and Authorized Parties):

“2. The Assembly of Kosovo, The President of the Republic of Kosovo, the Government, and the
Ombudsperson are authorized to refer the following matters to the Constitutional Court:

(1) the question of the compatibility of laws, of decrees of the President or Prime Minister, and of
regulations of the Government;

(2) the compatibility with the Constitution of municipal statues.”

5. Ten (10) or more deputies of the Assembly of Kosovo , within eight (8) days from the date of
adoption, have the right to contest the constitutionality of any law or decision adopted by the
Assembly as regards its substance and the procedure followed”.

13 Article 113, Paragraph 8 of the Constitution (Jurisdiction and Authorized Parties):

“8. The courts have the right to refer questions of constitutional compatibility of a law to the
Constitutional Court when it is raised in a judicial proceeding and the referring court is uncertain
as to the compatibility of the contested law with the Constitution and provided that the referring
court’s decision on that case depends on the compatibility of the law at issue”.

4 Article 113, Paragraph 3 (1) of the Constitution (Jurisdiction and Authorized Parties):

“3. The Assembly of Kosovo, The President of the Republic of Kosovo, and the Government are
authorized to refer the following matters to the Constitutional Court:

(1) conflict among constitutional competencies of the Assembly of Kosovo, the President of the
Republic of Kosovo and the Government of Kosovo”.

15 Article 113, Paragraph 4 of the Constitution (Jurisdiction and Authorized Parties):

“4. A municipality may contest the constitutionality of laws or acts of the Government infringing
upon their responsibilities or diminishing their revenues when municipalities are affected by such
law or act”.

16 Article 113, Paragraph 6 of the Constitution (Jurisdiction and Authorized Parties):

“6. Thirty (30) or more deputies of the Assembly are authorized to refer the question of whether
the President of the Republic of Kosovo has committed a serious violation of the Constitution”.
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international agreements duly ratified, as well as the constitutionality of the
elections for the Assembly”; jurisdiction over individual complaints after
exhaustion of all legal remedies within the constitutional and legal order of

Kosovo?; and, finally, other jurisdiction that can be assigned by law?.
II. The RTK Case

The case of Radio and Television, the RTK, is the very first decision
rendered by the Court on 16 October 2009. It had to do with an interim
measure, not with the merits of the case. Its merits, in fact, were never decided
for the case sorted itself out as a result of the passing of time. This decision on
interim measure, nevertheless, proved to have had an effect of the division on
the merits of the case.

The referral, known as KI 11/09 (Tome Krasniqi vs the RTK et Al), is
based on an individual complaint failed with the Court by Mr. Tome Krasniqj,
a citizen of Kosovo in pension, on 2 September 2009, “... requesting the Court
to impose an interim measure for the Referral KI 11/09, which has to deal with
the payment of 3.5 EURO per month on behalf of the RTK in the name of the

17 Article 113, Paragraph 3 (2 to 5) of the Constitution (Jurisdiction and Authorized Parties):

“3. The Assembly of Kosovo, The President of the Republic of Kosovo, and the Government are
authorized to refer the following matters to the Constitutional Court:

(2) compatibility with the Constitution of a proposed referendum;

(3) compatibility with the Constitution of the declaration of a State of Emergency and actions
undertaken during the State of Emergency;

(4) compatibility of a proposed constitutional amendment with binding international agreements
ratified under this Constitution and the review of the constitutionality of the procedure followed;
(5) questions whether violations of the Constitution occurred during the election of the
Assembly”.

18 Article 113, Paragraph 7 of the Constitution (Jurisdiction and the Authorized Parties):

“7. Individuals are authorized to refer violations by public authorities of their individual rights
and freedoms guaranteed by the Constitution by the Constitution, but only after exhaustion of all
legal remedies provided by law”.

19 Article 113, Paragraph 10 of the Constitution (Jurisdiction and Authorized Parties):

“10. Additional jurisdiction may be determined by law”.
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prepaid service.?? This amount of 3.5 EURO was extracted from him and all
consumers of the electricity energy in Kosovo since 2003 up to 16 October 2009,
the date the above-noted interim measure had been imposed by the Court.

The Court in this case took note of the fact that the Kosovo Energy
Corporation (KEK), which was collecting 3.5 EURO on behalf of the RTK,
suffered a material loss and damage as a result of this collection. These 3.5
EURO were being paid by consumers of the energy along side with their
electricity bills.?’  The Court, however, made it clear that the request for an
interim measure by Mr. Tome Krasniqi was not an actio popularis, as it might
seem in first sight, arguing instead that granting the request for an interim
measure practically meant that there shall be a ban on further payment of 3.5
EURO pending the final decision on the merits of the case. This action of the
Court relied on the protection of public interest of the citizens of Kosovo.?
With such a decision, the Court effectively suspended further application of
Article 20.1 of the Law No0.02/L-47 on the Radio and Television of Kosovo of 20
January 2006, recommending the Assembly of Kosovo that “... it reviews until
December 2009 the nature of Article 20.1 of the Law on RTK”.?* The Assembly,
following this recommendation, reviewed these provisions throughout the
year 2010 so that by the end of that year the issue became moot and the Court
stroke the merits of the case out of the agenda and closed the case.?*

20 cf, Paragraph 5 of the Decision: Interim Measure/IM/Case KI 11/09, Tome Krasniqi vs RTK et
Al

21 Cf. Paragraph 11 of the Decision.
22 Paragraphs 13 and 17 of the Decision.

23 Cf. Operative Part II of the Decision

24 Two so-called dissenting opinions occurred by two judges, most likely without a precedent in
the history of constitutional justice, “attacking” a decision on interim measures. As it is well
known, it is the final decision on the merits (which never existed in this case) against which there
can be filed a dissent and the concurring opinions. What these two judges did by filing a dissent
against an order granting an interim relief represents, in essence, their view on the merits of the
case. Under normal procedure of every court, this action of these two judges would represent an
absolute 3.1 ground for their self-exclusion from further deliberations of the case. As the merits
were never decided for the reasons stated above, a face-saving solution for them occurred so that
the Court did not have to find itself in a position to force both judges to walk out during the
deliberations phase. Cf. Case KI 11/09, Tome Krasnigi vs RTK and KEK. Dissenting Opinion on
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III. The Case of the Prizren Logo

This case?, also known in public as “Prizren Logo Case”, represents yet
another referral that the Court dealt with in its early days. It is for sure one of
the most eloquently written and a clear Judgment which contributed
immensely in laying the foundation for the rule of law in Kosovo. The issue at
stake in this case was the position of the non-majority community living in the
old city of Prizren.?6 On 22 April 2009, Cemajl Kurtisi, Vice Chairperson of the
Municipality of Prizren, filed a referral to the Court claiming that Article 7 of
the Statute of the Municipality of Prizren was in violation of Articles 3.1%; 6.1%;
and 59.1% of the Constitution of the Republic of Kosovo. Pursuant to Article
55.4 of the Law on Local Self-Government of the Republic of Kosovo, Law Nr.
03/L-040, dated 20 February 2008, in the event that the Municipality chooses
not to review acts or decisions that violate the constitutionality guaranteed
rights of communities that have been referred to it by the Deputy Chairperson
he or she may then submit the matter directly to the Constitutional Court.3

Interim Measures. Judge Almiro Rodrigues; and Case KI 11/09, Tome Krasnigi vs RTK and KEK.
Dissenting Opinion on Interim Measures. Judge Gjyljeta Mushkolaj. pp. 16-36.

25 Judgment in Case No. KO 01/09. Cemajl Kurtishi vs Municipal Assembly of Prizren, dated 18
March 2010

26 Prizren is a city in the South of Kosovo where a beginnings of the political and military
activities of the Albanians against Ottoman rule started, to culminate over the years into a very
consolidated national resistance movement. This fact is also recognized by the Court in paragraph
43 which, inter alia, stated that the “... Court is aware that Albanians identify with the ‘1878’
portrayed in the emblem of the Municipality of Prizren, as described in the Statute of the
Municipality. 1878 was the year of the founding of the League of Prizren. Albanian leaders
gathered in Prizren on 10 June of that year seeking to achieve an autonomous Albanian State”.

27 Art. 3.1 (Equality Before Law): “The Republic of Kosovo is a multiethnic society consisting of
Albanians and other communities, governed democratically with full respect for the rule of law
through its legislative, executive and judicial institutions”.

28 Art. 6.1 (Symbols): “The flag, the seal and the anthem are the state symbols of the Republic of
Kosovo all of which reflect its multiethnic character”.

29 Art. 59.1 (Right of Communities and Their Members): “ Members of communities shall have the
right, individually or in community, to: 1. express, maintain and develop their culture and
preserve the essential elements of their identity, namely their religion, language, traditions and
culture”.

30 (Deputy Chairperson for Communities) Art 54.1 of the Law: “In municipalities where at least
ten per cent (10 %) of the citizens belong to the communities not in majority in those
municipalities, a post of the Chairperson of the Municipal Assembly for Communities shall be
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This right of the Deputy Chairperson is sanctioned by Art. 62 paragraphs 3 and
4 of the Constitution, so that Articles 54.1 and 54.2 and 55.4 of the above Law
on Self-Government are identical with it. Furthermore, Article 113.10 of the
Constitution says that “ additional jurisdiction shall be determined by law”.

In addition to substantive arguments, maintaining that municipal
emblem should symbolize and transmit the message of co-existence of
communities and community members and the presence of multiethnic,
multicultural, multi-religious and multilingual environment®!, Mr. Cemajl
Kurtisi also raised other arguments of procedural nature, maintaining that
emblem was not approved by a two third (2/3) majority of the Assembly as
required by Article 7.4 of the Law on Self-Government.?? These claims were
denied by the Municipal Assembly?3.

After a long, very detailed, careful examination and evaluation of the
facts of the case and arguments of both parties*!, the Court found that
Municipal Assembly, when making decision adopting Article 7 of the Statute
had imposed an emblem which cannot be considered as a common symbol of
all Prizren living therein, and outweighed the identity of the ethnic Albanian
Community over the identity of other Communities in Prizren®. By doing so
the Assembly has violated the Constitution of the Republic of Kosovo, in
particular Articles 3; 7.1; 58 and 59.3 This means that, according to the Court,
the Municipal Assembly did not have any or proper regard for the
fundamental rights and freedoms granted by the Constitution of the non-
majority Communities to preserve, maintain and promote their identity. For
this reason, the Court in its operative part IV ordered “... the Municipality of
Prizren to amend its Statute and its emblem within a period of three months
from the delivery of this Judgment in order to bring into conformity with the

reserved for representative of these communities”; Art. 54.2 of the Law: “The post of the Deputy
Chairperson of the Municipal Assembly for Communities shall be held by non-majority
community’s candidate who received the most votes on the open list of candidates for election to
the Municipal Assembly”.

31 Paragraph 12 of the Judgment.

32 Paragraph 13 of the Judgment.

33 For the arguments of the Assembly, cf. Paragraphs 20-25 of the Judgment.

34 Cf. Paragraphs 26-54.

35 Cf. Paragraph 55 of the Judgment

36 Cf. Operative Part No. III of the Judgment.



346 Anayasa Yargis1 29 (2012)

Constitution and to not exclude the non-majority Communities”. This is what
in fact happened later on: the Municipality of Prizren did amend Article 7 of its
Statute so that the current emblem of the city entirely confirms to the
Constitution.?”

On the footnote side of this Judgment it is worth mentioning a
concurring opinion of Judge Almiro Rodrigues, not that it adds any real value
to the majority views as expressed in the Judgment but because of its highly
controversial nature. Himself a judge rapporteur, Almiro Rodrigues
announced that he would make a concurring opinion on the day the decision
was being taken by the Court. In fact, once he produced that, it turned out to
be a discussion focusing mainly on the operative part of the Judgment and the
very facts and merits of the case itself.

IV. Tale of Two Presidents

Between September 2010-March 2011, the Constitutional Court ruled on
the fate of two Presidents of Kosovo. These two Judgments, one of 28
September 2010%* and the other on 30 March 2011%, proved to be the ones
having the greatest impact in the institutional life of Kosovo. Since March 2011
there have been going a debate and action was taken in the political scene
aimed at changing the provisions of the Constitution regarding the election
and competencies of the President of Kosovo.

In the first case, Case KI 47/10, Applicants, 32 Deputies of the Assembly
of Kosovo, filed a referral to the Court on 25 June 2010, alleging that the

37 On 18 June 2010, Mayor of Prizren, Dr. Ramadan Muja, sent a letter to the Court asking for an
extension of a deadline of there month set by the Judgment KI No. 01/09 be extended for further
sixty (60) days. By its Order of 21 June 2010, the Court decided to grant this extension. The
Municipally of Prizren finally complied with the Court’s Judgment on 24 March 2011, when it
adopted Decision Nr. 01/011-3581 Amending the Statute of the Municipality of Prizren.

38 Cf. Concurring Opinion of Judge Almiro Rodrigues to the Judgment in Case No. 01/09, in
particular its Paragraph 14.

3 Case KI 47/10. Naim Rrustemi and 31 Deputies of the Assembly of Republic of Kosovo vs His
Excellency Fatmir Sejdiu, President of the Republic of Kosovo. Judgment of 28 September 2010.

40 Case KO 29/11. Sabri Hamiti and Other Deputies: Constitutional Review of the Decision of the
Assembly of the Republic of Kosovo, No. 04-V-04, Concerning the Election of the President of the
Republic of Kosovo of 22 February 2011. Judgment of 30 March 2011.
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President Fatmir Sejdiu was committing a serious violation of Article 88.2 of
the Constitution by holding the Office of the President of Kosovo and,
according to them, the Office of Chairperson / President of the Democratic
League of Kosovo (LDK) , then one of the two ruling collation partners. The
key issue, the crux of the Judgment, that the Court had to decide was as to
whether there was a legal difference between “exercise” and “freeze” of the
public function since President Fatmir Sejdiu was claiming that he had not
been exercising his function as a leader of his party, the LDK, since 28
December 2006, a date when he had notified the Party of his decision to “freeze
his exercising of the function of Chairman of the Democratic League of
Kosovo”.#l The Applicants, however, were alleging that Article 88 of the
Constitution does not speak about “freezing”, that is, that the mere fact of
holding two positions by the then President Fatmir Sejdiu of Kosovo
represents a serious violation of the Constitution as foreseen in Article 88.2 in
connection with Article 83 of the Constitution.#?

After submission if their Application, signed by 31 Deputies, three of
them withdrew®. In the opinion of legal representatives of the President, this
withdrawal rendered the referral inadmissible ipso facto because, as they put it,
there should be at least 30 deputies who can, within thirty (30) days, challenge
the constitutionality of the actions of the President of the Republic.#

The Court deliberated in private the referral on 22 September 2010, and
decided both its admissibility and the merits. As to admissibility, the Court

41 Cf. Paragraph 21 of the Judgment.

42 Cf. Paragraphs 11-16 of the Judgment. Article 88. 2 of the Constitution states that “... After the
election, the President cannot exercise any political party functions”, while Article 83 sanctions
the status of the President to the effect that he/she “.. is the head of state and represents the unity
of the people of the Republic of Kosovo”.

43 Cf. Paragraph 7 of the Judgment.

4 Cf. Paragraphs 17-29 of the Judgment. “Thirty (30) or more deputies of the Assembly are
authorized to refer the question of whether the President of the Republic of Kosovo has
committed a serious violation of the Constitution” (article 113. 6 of the Constitution); “The referral
should be filed within a period of thirty (30) days) starting from the day the alleged violation of
the Constitution by the President has been made public” (Article 45 of the Law No. 03/L-121 on
the Constitutional Court of the Republic of Kosovo of 16 December 2008.
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stated that the matter is “referred to it in a legal manner by the authorized
party”, notwithstanding the withdrawal of three deputies from the case.* This
means that the Court took the stance that the moment of referring the matter to
it is the moment that determines the fact if an applicant is an authorized party.
Furthermore, the Court noted that even after a party withdraws it still can take
action on the referral. As for the deadline of 30 days from the violation as
foreseen under the Constitution,? the Court considered that the alleged
violation presents a continuing situation since (former) President Fatmir Sejdiu
of Kosovo was holding these two offices, both as President of the Party and the
Republic of Kosovo, even at a time when the referral had been submitted, that
is from 28 December 2006 to 25 June 2010.

On the merits of the case, the Court found that there was a violation of
Art. 88.2 of the Constitution* in holding of the two mentioned functions, with
reasoning that it is not possible to “freeze” a party function as alleged by the
then President Fatmir Sejdiu. Furthermore, the Court decided that since the
President and his Party, the Democratic League of Kosovo, “benefit their
association with one another”,# it practically means that he exercised his
function as a Party leader at the same time while being President of the
Republic of Kosovo. This fact alone constitutes a serious violation of the
Constitution of Kosovo, said the Court, namely its Article 88.2, by holding the
office of the President of the Republic and at the same time holding the office
of the Chairman/President of the Democratic League of Kosovo*.

Two dissents were filed in this case, by Judges Snezhana Botusharova
and Almiro Rodrigues respectively®® The key points of the dissent dealt with

45 Cf. Paragraphs 30-47 of the Judgment.

46 Art. 113. 6 of the Constitution (Jurisdiction and the Authorized Parties): “Thirty (30) or more
deputies of the Assembly are authorized to refer the question whether the President of the
Republic of Kosovo has committed a serious violation of the Constitution”.

47 Art. 88.2 of the Constitution (incompatibility): “ After election, the President cannot exercise any
political party function”.

48 Cf. Paragraph 68 of the Judgment.

49 Cf. Operative Part II of the Judgment.

%0 Joint Dissenting Opinion of Judge Almiro Rodrigues and Judge Snezhana Botusharova: Case
No. KI 47/10 Naim Rrustemi and 31 Other Deputies of the Assembly of the Republic of Kosovo
vs His Excellency, Fatmir Sejdiu, President of the Republic of Kosovo, Dated 12 October 2010.
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the following: the issue of the authorized party, time limits for submission of
application in such cases, substantiation of the referral and, finally, the issue of
the use of travux preparatoires (preparatory works) when deciding the matter.

As for the “authorized party”, the dissenters argued that once three out
of 31 MPs withdrew their consent from the Referral of 25 June 2010, the case
became inadmissible since “... it requires the same applicants to stay until the
end of the proceedings”.>! Further than this, the dissenters argued that not only
persons, but as well as “petitum and reasons for the petitum” must remain, as
they put it, “stable” from the notification of the case to the opposing party until
the final decision of the case.”” With this position, two dissenting judges
effectively ignored, or forgot, the provision of the Section 32 of the Rules of
Procedure of the Court giving a discretion to the Court to decide on the
referral.’® In fact, nowhere did the dissenters even bother themselves to engage
in a discussion of this kind dealing with the exceptional cases that may arise
in the work of the Court.

Regarding the time limit of 30 days for failing a referral with the Court in
cases of serious violations of the Constitution by the President of the republic,
the dissenters rightly noticed that “...the aim of the rule is to prevent
authorities and other persons concerned from being kept in a state of

“

uncertainty for a long period of time”. They utterly wrong, however, when
they contest majority opinion that recognized that the then President Fatmir
Sejdiu of Kosovo had violated the Constitution ever since he became head of
the state without relinquishing at the same time his position as the leader of the
Democratic League of Kosovo, but, instead, choose to “freeze” it. Dissenters
argued that 30 days time limit has lapsed long time ago and that 32 MPs had
no right to file that referral because there was no “continuous violation” of the

51 Cf. Paragraph 10 of the Joint Dissenting Opinion
52 Cf. Paragraph 10 of the Joint Dissenting Opinion

53 Section 32 of the Rule of Procedure of the Court (Withdrawal of Referral):

“(1) A party which has filed a referral may withdraw the referral any time before the beginning of
a hearing on such referral.

(2) Irrespective of a withdrawal pursuant to paragraph (1), the Court may determine to decide on
the feral. In such event, the Court shall decide without a hearing on the basis of the referral and a
reply, if any, and any documents attached thereto.

(3) The Secretariat shall inform all parties in writing of a withdrawal by a party and of a
determination by the Court to decide on the referral despite withdrawal of the referral”.
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Constitution as stated by majority because “this concept considers situations
as continuing because of the absence of a domestic remedy, which put an end
to them or because the existing remedies are ineffective”.>* Dissenting judges
say nothing about which domestic remedy has ever there been available and to
whom, as well as to whether that remedy, if any, has been effective at all. No
such remedy exists in the constitutional order of Kosovo as far as the President
of the Republic is concerned. In fact, no pure impeachment procedure exists in
Kosovo that can be triggered against the President independently, that is,
without a previous decision taken by the Constitutional Court. In addition to
this, dissenters are wrong on this for yet another reason: serious violations of
the Constitution by the President may represent an act only but the violation
itself cannot ever be self-remedied (fixed by itself) within a period of thirty (30)
days. The same applies with the period of six (6) months within which a law
(or provisions of it) can be challenged by an authorized party before the
Constitutional Court*. Both of these provisions of the Law on Constitutional
Court must be ignored in practice and should be considered as redundant or a
sham because if applied as suggested by two dissenters it would mean that
after 30 days (in case of serious violations of the Constitution by the President)
or 60 days (in case of challenges of the legal provisions) actions of the head of
state and unconstitutional legal provisions shall be recovered with the passing
of time. I consider that this goes against a very old Roman legal maxim: quod ab
initio vitiosum lapsu temporis convalescere nequit.

The following subject raised in the dissent has to do with the
substantiation of the referral wherein two issues single out. First, dissenters
argued that the referral was manifestly ill-founded due to the lack of
convincing evidence in support of alleged violation. This meant, according to
the dissenters, that applicants should have proved the serious violation of the
Constitution being committed by the President through different means,
although judges themselves say nothing as to the type of evidence that should

54 Cf. Paragraph 21 of the Joint Dissenting Opinion.

55 Article 30 (Deadlines) of the Law on Constitutional Court:

“ A referral made pursuant to Article 29 of this Law shall be filed within a period of six(6) months
from the day upon which the contested act enters into force”.

Article 45 (Deadlines) of the Law on Constitutional Court:

“The referral should be filed within a period of thirty (30) days starting from the day the alleged
violation of the Constitution by the President has been made public”.
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have been put forward by the applicants. All they say in paragraphs 31 and 32
of the Dissenting Opinion is an in abstracto elaboration of the Strasbourg case
law without any concrete context relative to the one under discussion. The
same applies, second, to the next issue raised on the merits of the case, that is,
the violation of the principle of justice and equality of arms of the President of
the Republic because, as they put that, there were no oral proceeding at all and
that arguments of the Responding Party, the President of the Republic, should
have been communicated to the Applicants for comments or, even more,
should have been discussed in a public hearing. In support of their views,
dissenters quoted Article 55 of the German Law on the Federal Constitutional
Court dealing with the procedure for impeachment of the Federal President.®
This is, as noted, an utterly wrong view for in the constitutional order of
Kosovo there is no impeachment procedure that exist alone and separate from
a prior decision of the Constitutional Court confirming the existence of serious
violation of the Constitution by the President of the Republic. In addition to
this, as a rule, the proceeding before the Constitutional Court are written while
oral hearings are an exception in case the Court considers that it would
contribute to further the legal and factual aspects of the referral being dealt
before the Court. This is a general rule in all Constitutional Courts of Europe
and beyond.””

In addition to this flaw regarding the impeachment argument, the
dissenters” argument that the communications and briefs of the President as a
Responding Party should have been sent to the applicants is as well of a
dubious nature. This is so due to the fact that if done so that would have
rendered much harder the legal position of the President and, for sure, it
would have indeed violated the principle of justice and the equality of arms,
quite the opposite of what the dissenters argue feebly. The burden of further
proof would have been shifted onto the Respondent Party, an alleged violator

%6 Cf. Paragraphs 31-34 of the Dissenting Opinion.

57 Wojciech Sadurski, Constitutional Justice, East and West: An Introduction. In Wojciech
Sadurski (ed), Constitutional Justice, East and West: Democratic Legitimacy and Constitutional
Courts in Post-Communist Europe in a Comparative Perspective, pp. 1-18; John Ferejohn and
Pasquale Pasquino, Constitutional Courts as Deliberative Institutions: Towards an Institutional
Theory of Constitutional Justice. In Wojciech Sadurski (ed), Constitutional Justice, East and West:
Democratic Legitimacy and Constitutional Courts in Post-Communist Europe in a Comparative
Perspective, pp. 21-36.
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of the Constitution. Both oral hearing and further communication of the
President’s response would have been seen, in all likelihood, as a masquerade
and the show of force by the Court.

The same as above applies travaux preparatiores to the arguments of the
dissenters regarding the non-use of the travaux preparatoires by the Court while
deciding the merits of this case. Dissenters are right when they say that the
“may be used to help to resolve an ambiguity in the text, to confirm a meaning
attributed by the use of other rules or to avoid an absurdity”.>® It should be
noted, however, that the Court during the procedural work on this referral has
asked the Assembly of Kosovo and itself searched for the travaux preparatoires
of the case, but to no avail. What would be the result, one may ask, had the
there been available to the Court the travaux preparatoires of Article 88 of the
Constitution? It should be noted, again like in the above — noted issues of this
case, it would have had a negative impact on the President’s position before
the Court. Two caveats are proper here. First, the Responding Party, The
President, never asked the Court to make use of the travaux preparatoires for
Article 88 of the Constitution.’” This means that any official move by the Court
for the purpose of evaluating the validity of the travaux preparatoires for Article
88 of the Constitution would have been an action ultra vires of the Court.
Second, few days following the decision of the Court, The Responding Party,
the President Fatmir Sejdiu of the Republic, resigned from his office as the
head of state. Only following the resignation he started arguing that there had
been an “unwritten” agreement between him and some important
international actors allowing him to insert the current provision of Article 84 of
the Constitution and, at the same time, granting him a firm right to “freeze”
his position as a Party Leader and to continue to exercise his position as the
President of the Republic of Kosovo®.

%8 Cf. Paragraph 42 of the Joint Dissenting Opinion.

%9 Cf. Paragraphs 17-29 (Response of the President) of the Joint Dissenting Opinion.

60 President Fatmir Sejdiu of Kosovo resigned on 27 September 2010. Since then he has been
arguing publically for an alleged existence of a political agreement between him and other (both
national and international) actors supporting his “freeze” of the position as a Party Leader. He
has been arguing that, in addition to this, that this alleged agreement served as a back up for
travaux preparatoires, that is, it allegedly has served as a back bone to the drafting and current

shape of Article 84 of the Constitution. Cf. Enver Robelli, Doli prej zarfit, tash nuk del prej zyres!
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In the second case, Case No. 29/11 of 30 March 2011, in a strict sense of
the terms, the Court did not review the actions (or behavior) of the President
Behxhet Pacolli of Kosovo. It rather had to do with the actions or behavior of
the Assembly of Kosovo and its members during the procedure for election of
the President of the Republic which took place on 22 February 2011.¢7 A day
earlier, the Speaker of the Assembly of Kosovo summoned the deputies for an
extraordinary session to be held next day. The agenda for this extraordinary
session had to do with the election of the new President following the
resignation of the previous one, Mr. Fatmir Sjediu. The only candidate
proposed for this office was Mr. Behxhet Pacoli. During the voting that took
place on 22 February 2011 three opposition parties LDK (Democratic League of
Kosovo), AAK (Alliance for the Future of Kosovo) and VV (“Vetvendosja”) did
not participate so that the number of those participating in the process was 67
out of 120 deputies and with one single candidate, the Assembly of Kosovo
after a third round of voting elected Mr. Behxhet Pacolli as a President of the
Republic. Within eight days, that is, on 1 March 2011, Sabri Hamiti and 33
other deputies filed a referral with the Court contesting the constitutionality of
the procedure for election of the President of the Republic of Kosovo as applied
in the extraordinary session of the Assembly held on 22 February 2011,

(Came Out of an Enverlop, Now Does Not Go Out of the Office!). KOHA DITORE (Pristina-based
daily newspaper), Marte (Tuesday), 10 korrik 2012 (10 July 2012) pp. 10. In this article, the author
mentions former President’s firm belief as to the existence of the above-noted “oral” agreement

between him and other international actors.

61 According to Article 86 of the Constitution of Kosovo, the President of the Republic is elected
by the Assembly. This procedure will change in the near future allowing for a direct election of
the President of Kosovo. This change that might occur in the future is a result of the decision of
the Court in this very case declaring unconstitutional the decision of the Assembly on the election
of the President Behxhet Pacolli as President of Kosovo. It should be noted here that the indirect
for the Presidents in former Communist countries is an exception. The change (or the adoption of)
the mode of (direct) election of the head of state in these countries has been part of their efforts to
control (or a result of an increase in ) the dictatorship tendencies within them and, at the same
time, to enable this institution to play it role as a guarantor of institutional stability and separation
of powers, that is, to enable the head of state to exercise its “neutral powers” in a way that
promotes and develops the new identity of constitutionalism in the former Communist countries
of South East Europe. Cf. more on this in a collection of essays: Anton Bebler and Jim Seroka
(eds.), Contemporary Political Systems: Classifications and Typologies (Lynne Reinner
Publishers: Boulder and London, 1990); Arend Lijphart (ed), Parliamentary versus Presidential
Government (Oxford University Press: Oxford, 1992).
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alleging a violation of Article 86 (Election of the President) of the Constitution.
The Applicants in particular claimed that Article 86, paragraphs 4, 5 and 6 of
the Constitution had been violated in view of the lack of necessary quorum
during the vote, lack of any opposing candidate and the interruption of voting
during the election procedure.®? The Court, after having declared the referral
admissible on formal grounds®, went on to analyze the merits of each count.
Via comparative methodology, the Court rightly found that Art. 86 was
violated not because of the quorum, which is a different issue, but because of
the fact that in first two rounds it is required that two third of the deputies
participate and that there should be more than one candidate. By going with
only one candidate in all three phases of the process and with only 67 deputies
present and voting throughout, the Assembly violated not only Article 86 of
the Constitution but also the spirit very nature of the provisions regulating the
position and the role of the President as a representative of the unity of the
people. The Court did not say something which is, that is, that the 2/3 majority
is meant to compensate for the legitimacy the direct election of a President
creates. This means that in such a qualified majority and with at least two
candidates, the winner would potentially reflect the will of the majority of the
citizens of Kosovo. This was not, however, the view of the two judges who
filed their dissent in this case, finding the decision of the majority as
erroneous®. Their arguments, however, appear to say the contrary. The view
of the dissenters is utterly non-professional and is based on extra legal and
extra constitutional arguments. Their main concern that they turn into an
argument has to do with the consequences of the decision of the Court. They
believed that the decision of the majority “forces the dissolution of the
Assembly and new national elections”. That is, the two dissenting judges
believed that the decision of the Court declaring that the Assembly violated the
Constitution on 22 February 2011 by electing Mr. Behxhet Pacolli as a President
of the Republic is equal to saying that the Assembly has failed to elect a
President after third round of the voting and, by default, there should be

62 Cf. Paragraphs 23-38 of the Judgment.
63 Cf. Paragraphs 57-61.

¢ Case No. KO 29/11. Sabri Hamiti and Other Deputies of the Assembly of Kosovo.
Constitutional Review of the Deceision of the Assembly of the Republic of Kosovo No. 04-V-04
Concerning the Election of the President of the Republic of Kosovo, Dated 22 February 2011.
DISSENTING OPINION OF JUDGESD ROBERT CAROLAN AND ALMIRO RODRIGUES,
DATED 30 MARCH 201.
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national elections after 45 days®. This is a very basic mistake and a lack of
understanding of the role and the position of the Court as a final interpreter of
the Constitution. Decision of the majority did not say, and it could not have
said, that the Assembly had failed to elect President of the Republic. What did
it say, however, is that the Assembly of Kosovo elected a new President on 22
February 2011 in an unconstitutional manner, meaning that those thirty eight
or so days Kosovo has had an (unconstitutional) President and that all of his
actions were valid: no institutional vacuum existed between February 22 -
March 30, 2011 (the last being the date the Court issued its decision). This
further means that the Speaker of the Assembly became acting Head of State
from the very moment the Court issued its decision on 30 March 2011, that is,
the situation was as same as that created with the resignation n of the President
Fatmir Sejdiu of the Republic of Kosovo.

This view of the majority seems to have been difficult to be understood
by not only two dissenting judges but as well as by the Government of Kosovo,
Mr. Behxhet Pacolli himself and the Assembly. All of them asked for further
clarification of the above noted decision of the Court, leading to a second
pronunciation by the Court through a clarification judgment. The Court issued
its Clarification Judgment on 1 April 2011 addressing the concerns and
ambiguities expressed by the Government, President Behxhet Pacolli himself
and the Speaker of Assembly. The Clarification went along all the lines as
noted above and closed forever the tale of two Presidents thus paving the way
for the election of the new (current) President Mrs. Atifete Jahjaga of the
Republic of Kosovo on 7 April 2011. Her position, nevertheless, was contested
again before the Court but on different grounds, that is, on the ground of
preventive control of the constitutional amendments to the Constitution of

% Article 82 of the Constitution (Dissolution of the Assembly):

“1. The Assembly shall be dissolved in the following cases:

(1) If the government cannot be established within sixty (60) days from the date when the
President of the Republic of Kosovo appoints the candidate for Prime Minister;

(2) If two thirds (2/3) of all deputies vote in favor of dissolution, the Assembly shall be dissolved
by a decree of the President of the Republic of Kosovo;

(3) If the President of the Republic of Kosovo is not elected within sixty (60) days from the date
of the beginning of the president’s election procedure.

2. The Assembly may be dissolved by the President of the Republic of Kosovo following a
successful vote of no confidence against the Government.”
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Kosovo®. In responding to this challenge, the Court found that there is
unconstitutional every move, through amendment or else, aimed at
terminating the constitutional mandates prematurely including that of the
current President Mrs. Atifete Jahjaga of the Republic of Kosovo: the
termination of constitutional mandates may and should occur only through
constitutionally predetermined ways®. This aim of Kosovar politics to use the
Constitutional Court for its daily political purposes was defeated and the
continuation of the mandate of the current President of the Republic secured. It
was a triumph of constitutionalism against political currents that tried to oust a
constitutional body, the head of state, through the use of a legal technique for
constitutional change, e.g. the constitutional amendment.

V. PAK Case

The case known as “PAK” (Privatization Agency of Kosovo) has do with
the constitutional review of the Decision of the Special Chamber of the
Supreme Court of Kosovo, ASC — 09 — 089, dated 4 February 2010.5

The Applicant claimed, in particular, that the above-noted decision of the
Special Chamber, which was subject of constitutional review, violated: Article
3.2. (Equality Before Law); 31.2 and 2 (Right to Fair and Impartial Trial); 54
(Judicial Protection of Rights); 102.2 to 4 (General Principles of the Judicial
System); 112.2 (General Principles); 116.3 (Legal Effect of Decisions); 143
(Comprehensive Proposal for the Kosovo Status Settlement); 145.2 (Continuity
of International Agreements and Applicable Legislation) of the Constitution as
well as Article 13 (Right to Effective Remedy) of the European Convention on
Human Rights and Fundamental Freedoms (“ECHR”).

66 Article 113 of the Constitution (Jurisdiction and Authorized Parties):

“9. The President of the Assembly of Kosovo refers proposed Constitutional amendments before
approval by the Assembly to confirm that the proposed amendment does not diminish the rights
and freedoms guaranteed by Chapter II of the Constitution”.

67 Cf. _ Judgment in Referrals K.O. 29/12 and K.O. 48/12. Proposed Amendments of the
Constitution submitted by the President of the Assembly of the Republic of Kosovo on 23 March
2012 and 4 May 2012. Dated: 20 July 2012. Cf. Paragraphs 244-286 of the Judgment.

% Judgment in Case No. KI 25/10. Applicant: Kosovo Privatization Agency. Constitutional review
of the Decision of the Special Chamber of the Supreme Court of Kosovo, ASC 09—89, Dated 4
February 2010.
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The crux of the issue of this Referral boils down to two positions taken
by the Special Chamber, namely, that the PAK was a de facto agency operating
under a de facto law having a quality of an internal regulation, not a proper
law on PAK®. This general position of the Special Chamber, which it pursued
since its establishment after the war of Kosovo (June 10, 1999), touched the
very essence of the “pouvoir constitutif” of Kosovo as expressed clearly on 17
February 2008 (declaration of independence by Kosovo elected
representatives) as well as the exercise of public authority by duly established
authorities of Kosovo after that date (“pouvoir constitue”). This general
position needs some further clarification for readers as to the following: what is
the Special Chamber? What is its authority? What is “PAK” and the status of
the Law under which it operates within the legal and constitutional order of
Kosovo?

Process of privatization in Kosovo following the installation of the June
1999 international administration under the auspices of the United Nation,
known as UNMIK (United Nations Mission in Kosovo), has had its
specificities. In fact, every process of privatization following the collapse of
Communism in 1989 has been specific and was dependent on internal
characteristics of each and every country”. In this regard, Kosovo is not an
exception. Specificities of Kosovo consist, inter alia, in that the whole process of
privatization has been conducted by UNMIK while domestic organs and
bodies served as non-decision making authorities. In essence their
representation there was just for the sake of appearances’. The legal basis for
this kind of privatization that took place after June 1999 in Kosovo was
UNMIK Regulation 2002/12 on Kosovo Trust Agency of 13 June 2002.
According to this Regulation, Kosovo Trust Agency (the “KTA”) served as an
institution that has conducted the entire privatization process in Kosovo after

%9 Law No. 03/L-067 on the Privatization Agency of Kosovo of 21 May 2008

70 Cf. more on this in an eloquent study by Csongor Kuti, Post-Communist Restitution and the
Rule of Law (Central European University Press: Budapest/New York: 2009)

71 Cf. more on this in an article in Albanian, with a summary in English, written by Haxhi Gashi,
Konflikti Lidhur me Privatizimin e Ndermarrjeve Shoqerore: Ndryshimi i Ligjit per Dhumen e

Vecante te Gjykates Supreme, i Ligjit per AKP-ne dhe Ligjet Relevante (The Conflict of Laws
Concerning the Socially Owned Enterprises). E DREJTA/LAW (Kosovo) No. 2/2011, pp. 47-63.
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June 10, 1999, while the Special Chamber of the Supreme Court of Kosovo was
a body to decide on privatization-related matters.”?

Following the declaration of independence of Kosovo on 17 February
2008, the Assembly of Kosovo enacted a Law on the Establishment of the
Privatization of the Privatization Agency of Kosovo, Law No. 03/L-067 on the
Privatization Agency of Kosovo of 21 May 2008, based on its “pouvoir
constitue” as a sovereign and independent country. According to this Law, the
UNMIK Regulation 2002/13, as Amended, will cease to have legal effect on the
date this Law enters into force. The Assembly of Kosovo had earlier enacted a
Law No. 03/L-053 on the Jurisdiction, Case Selection and Case Allocation of
EULEX Judges and Prosecutors in Kosovo of 13 March 2008, which was
designed to regulate the integration and jurisdiction of the EULEX judges and
prosecutors in Kosovo. This Law, however, seems to have been a source of
misunderstanding because of the interpretation given to it by the Special
Chamber of the Supreme Court of Kosovo. The Chamber instead of using this
Law as a basis for bridging the differences between kosovar judges and
prosecutors and their EULEX colleagues, it denied the legal status to PAK on
privatization matters and continued to treat the KTA as the only representative
before the Chamber while the Law No. 03/L-067 as an internal regulation that
has to be respected and applied by a de facto agency known as PAK.

This position of the Special Chamber, expressed in its challenged
Decision ASC — 09- 089 of 4 February 2010, was a subject of review by the
Constitutional Court in its Judgment No. KI 25/10 of 31 March 2011. The Court
found that Decision ASC-09-089 noted above was in violation of many norms
and values of the Constitution of Kosovo. For our discussion, however, the
main part of the Judgment is not the Court’s analysis of violations of
individual provisions of the Constitution and its core values’, but the part
contained in the analysis of the Court regarding the “pouvoir constitutif”. That
analysis is contained in paragraph 54 of the Judgment of the Court. The Court
made it clear in highly professional terms to the Special Chamber that the
constituent powers of the Republic of Kosovo as expressed in a decision
declaring the independence of Kosovo on 17 February 2008, not based in the

72 Cf. UNMIK Regulation No. 2002/13 on the Special Chamber of the Supreme Court of Kosovo
on Trust Agency Related Matters, as Amended. Dated: 13 June 2002.

73 Cf. Paragraphs 45-53 and 55-62 of the Judgment.
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norm of an earlier legal order as Carl Schmitt would put it”, supersede and
suppress powers of all other authorities. These powers, exercised by Kosovo on
17 February 2008 are original ones and do not stem from the previous legal
order created by UNMIK based on the UN Security Council No. 1244 of 10
June 1999. As such, they do not violate neither general nor particular norms of
international law. This position of the Constitutional Court is entirely in line
with the reasoning and spirit of the Advisory Opinion on Kosovo of the
International Court of Justice of 22 July 20107. With this Judgment the
Constitutional Court clearly told the Special Chamber that it is part and parcel
of the constitutional and legal order of Kosovo, with a special standing within
this order, which means that it had no right to pick and choose at its will the
laws it had to apply. The Chamber should, instead, serve as an integral part of
the Supreme Court of Kosovo whose main function is to take care for a
uniform application of law throughout the territory of Kosovo. This is in
essence the very role and a duty of every supreme court, or of a similar
equivalent having the highest judicial rank in a given country in every legal
system of the earth.

Conclusion

In this paper, we dealt with key decision of the Court which, in our
opinion, paved the way for the future stable case law of the Court and laid the
basis for its main function as a guardian of the Constitution. This does not
mean, however, that other decisions of the Court did not have an important or
quite similar effect. It is just the space and time that forced us to select these
cases here and discuss them in depth, hoping that it will serve as a starting
point for future research and comment in the scholarly milieu interested in
Kosovo and its Constitutional Court.

In the RTK Case, first case that the Court handled upon its becoming
effective in September of 2009, had to do with an interim measure and two

74 Cf. more on this in Carl Schmitt, Political Theology; Four Chapters on the Concept of
Sovereignty (The University of Chicago Press: Chicago, 2005) pp. 16-35; Slobodan Samardzic (ed),
Norma i Olduka: Karl Smit i Njegovi Kriticari (“Filip Visnjic”: Beograd, 2001) pp. 85-124.

75 “ Accordance With International Law of the Unilateral Declaration of Independence in Respect
of Kosovo”. INTERNATIONAL COURT OF JUSTICE. Advisory Opinion. Date: 22 July 2010. Cf.
in particular paragraphs 52-56; 74-84; 96-109; 114-121.
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dissenting opinions filed against this decision of the Court imposing interim
measures. Its uniqueness rests not only in the strange fact of the dissent filed in
a decision on non-merits, but as well in that it sent a clear message to the
Assembly of Kosovo as to the defects of its Law on Radio and Television of
Kosovo and the manner it was being implemented then. The issue of dissent
tiled by two judges on a decision on interim measures revealing their stance on
the merits of the case that we discussed herewith is also important for it reveals
the difficulties of the first days of the establishment of the Court ad the lack of
knowledge and expertise within the Court.

The case of Prizren Logo, a highly sensitive politically, is of importance
for the fact that the Court rose in protection of the core constitutional values of
equality, diversity, democracy and the rule of law. It protected non-majority
communities through a firm stance as to the role of their diverse identity
within Kosovo society and its constitutional values. The Court recognized the
historical importance of the city of Prizren for Albanian nation in the Balkans
as a whole. Yet it did reconcile it with the core values of the Constitution of
Kosovo and its deep orientation towards a society based on the rule of law and
democracy.

In the cases of two Presidents of the Republic, the Court made it clear
that no one is above the law. Following these two decisions, the
constituionalization of the political discourse took firm stand. Before they were
taken few, if any, of the politicians took note of the existence of a document
called Constitution of the Land that needs to be applied and respected with
due care. The dissent filed in this case is more to the point compared with the
first ever case discussed herewith (the RTK Case). However, the arguments of
the two dissenters are more of non-constitutional nature and are driven by
their legitimate fear as to the stability of the country following the decision of
the Court declaring unconstitutional the decision of the Assembly electing Mr.
Behxhet Pacoli as a new President of the Country. What dissenters did not
grasp was the fact that the Court never in its decision left any doubt as to the
vacuum, namely it made it clear that the elected President was
unconstitutional but with no retroactive force: Mr. Behxhet Pacolli had been a
legitimate President of the Country for around 38 days and that all his actions
have been constitutionally valid until the Court’s decision was taken saying
that the decision of the Assembly was not in line with the Constitution.
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Last case, the PAK Case, is among those case that do not catch the public
eye and attention, yet it is of a great importance for the rule of law and legal
security of citizens and other legal subjects. As noted, the issue had to do with
a complaint of individual constitutional rights. However, the Court’s reasoning
in this case goes beyond that and touches upon the vital segments of the rule of
law in a country: legal predictability and security caused by the non-uniform
application of laws by the highest judicial authority, e.g. the Special Chamber
of the Supreme Court. In this case the Court in a very professional manner, via
referring to the Advisory Opinion of the International Court of Justice in the
Kosovo Case, made a perennial distinction exiting in constitutional law and
discourse, that is, between the constituent powers (pouvoir constitutif) and
constituted powers (pouvoir constitue).



