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Anayasa Mahkemesi Bagkan1 Sayin Hasim
KILIC 1n Toreni A¢is Konusmasi

Sayin Cumhurbaskanim,

Cok Degerli Misafirler,

Anayasa Mahkemesinin 52. kurulus yildoniimii ve Mahkememize
yeni secilen {iyemizin yemin torenine katilarak ortak oldugunuz sevincimizi
sizlerle yasamak bizlere onur vermistir. Basta zat-1 alileri olmak {izere tiim
konuklarimiza sahsim ve mahkememiz adina hos geldiniz diyor, siikranlarimi

sunuyorum.

Bugiin andigerek Mahkememizde goreve Dbaslayan degerli
meslektagimiz Hasan Tahsin Gokcan’a basari, saglik ve esenlik dileklerimi
bildiriyorum. Hukukg¢u kimligi ile yillarca adli yargida gorev yapan yeni
tiyemizin birikimi, deneyimi ve adalet duygularinin sekillendirdigi 6zgiir
vicdani ile Mahkememize gii¢ katacagina olan inancimi belirtmek isterim.
Mubhtelif kaynaklardan segilerek gelen {iyelerimizin karar ve faaliyetlerimize
yanstyan mesleki tecriibeleri Mahkememizin ortak vicdanini olusturmaktadar.
Kuskusuz bu sonuca ulasirken, basta Tiirkiye Cumhuriyeti Anayasasi olmak
tizere, hukukun evrensel ilkeleri ve ilgili yasa hiikiimlerine gore hareket
ettigimiz acgiktir. Bu vicdani alan, dostluk ve diismanlik duygularina kapali
oldugu gibi 1rk, renk, siyasi diisiince ve bireysel inanglarin da disindadir.
Insanlik onurunun varligy, temel hak ve &zgiirliikleri de evrensellestirmistir.
Bu degerleri yiiceltmek, derinlestirmek, tehditler karsisinda savunmak
Anayasa Mahkemelerinin en temel gorevidir. Esasen Anayasa yargisinin
varlik nedeni; 1rk, renk ve inanci ne olursa olsun, insan olma ortak paydasina
sahip herkesin var olan onurunu korumaktir. Bu kutsal gorevin basar ile
yliriitiilebilmesi, ancak bagimsiz ve tarafsiz kalmay1 becerebilen yargiglarin
varlig1 ile miimkiindir.

Mahkememize gii¢ katacagmma yiirekten inandigim degerli
meslektagimiza basari dileklerimi yinelerken, ¢alisma ve yorumlariyla “sorun
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iireten degil, sorun ¢ozen yarg1” anlayisina destek verecegine, insan haklarina
dayali, demokratik hukuk devletinin tam bir tarafsizlik icinde koruyucusu ve

glivencesi olacagina inancimi tekrar belirtmek isterim.

Sayin Cumhurbaskanim,

Hukukun {istiinliigli anlayisi ve demokratik degerlerle beslenen bir
devletin yolu her zaman aydinhktir. Tkinci Diinya Savasi felaketini yasamis
Avrupa’nin ge¢miste yasadiklari ile bugiin geldikleri seviye ¢ok &nemli
mesajlar vermektedir. Diinya’da dini, etnik ve siuf savaslarinin en yogun
yasandig1 bolge olan Avrupa, komiinizm ve fasizm gibi totaliter rejimlerden
demokrasi ve hukuk devleti miicadelesini vererek kurtulmustur.

Demokratik degerleri, hukukun dstiinliigiinii ve hukuk devleti

anlayisimin gereklerini tekrar tekrar konusmak zorundayiz.

Insanlar, onurlu bir hayat yasayabilmek igin, hukuk giivenliginin
egemen oldugu bir devletin varligina her zaman ihtiya¢ duymuslardir.
Evrensel degerlerin agirlikli olarak uygulandigi, tiim eylem ve islemlerin
yargl denetimine tabi tutuldugu, hukukun stiinliigliniin egemen oldugu
bir devlet, hukuk devleti olarak tanimlanmistir. Hukuk devletinin en belirgin
diger bir ozelligi ise, tasarruflarmnin ongoriilebilir, ulasilabilir acik ve seffaf
olmasidir. Hukuk devletinin odaginda esas itibariyle iktidar giiciiniin keyfi
davraniglarinin sinirlandirilmasi vardir. Bu nedenle kamu giiciinti kullananlar

da vatandaslar gibi hukuksal ilkelerle kusatilmistir.

Bir iilkeyi hukuk giivenligi testinden gecirebilmek icin Oncelikle
yazili hukuk kurallarinin, daha sonra da bunu uygulayan hakim, savc, adli
personel ve adli kollugun ne durumda oldugunun tespiti gerekir. Sisteme
dahil unsurlar ahenk iginde birbirini engellemeden adalete ulasmaya hizmet
ediyorsa sorun yok demektir. Hakli bir neden olmaksizin, kamu yarari
gozetilmeden, siyasal amaglar1 gergeklestirmek diisiincesiyle yazili hukuk
kurallarinda ¢ok sik araliklarla yapilan degisikliklerin, toplumda hukuk

glivenligini saglayabileceginden bahsedilemez.

Ekonomik, siyasi, sosyal ve kiiltiirel hayati alt-iist edecek yasal
diizenlemelerin Ongoriilebilir olmamasi, bireylerin hukuka olan giivenin
tilkendigi yerdir. Esasen, hukuk giivenligini saglayacak olan unsurlar,
bagimsizlik ve tarafsizlik sorununu ¢6zmiis olan yarg: organlari ile yasama
ve ylirlitme organlarinin insan haklarini 6zne kabul eden uygulamalaridir.
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Hukuk devletinin temel diregi olan yargi, ayni zamanda devletin
vicdani olarak da tanimlanir. Bu vicdanin, siyasi ve ideolojik vesayet odaklarinin
isgaline ugramasi nedeniyle toplum hayatina verilen zararlarin aci 6rnekleri,
hafizalardan heniiz silinmemistir. Isgal devam ettigi siirece de bunlari yasamaya
devam edecegiz. Yargmin vicdanmni isgal edenlerin kimligi, diistincesi ya da
kutsallar1 ne olursa olsun bu sonug degismeyecektir. Diin hak ihlaline ugramis
magdurlarla, bugiin ayni ihlalleri yasayan magdurlarin kimliklerinin farklh
olmasi bu bakigimizi asla etkilemeyecektir. Sadece yarg: degil, onur sahibi
olan herkesin haksizliga ve ihlale karsi ¢ikmasi insanlik borcudur. Zira, barisin
teminati olan farkliliklarin birlikte yasamasii ancak, baskalarmin hak ve

ozgilirliiklerini savunan onurlu insanlar hayata gegirebilirler.

Degerli Konuklar,

Kamu giiclinii etkili bir sekilde kullanan yargi, siyasi ve ideolojik
yapilanmalarin hedefinde her zaman “ele gecirilmesi gereken bir kale”
olarak goriilmiis, ele gecirenler de kendi vesayet sistemini dayatmanin
cabasina diismiistiir. Kaleyi ele geciremeyenler ise, yarginin bagimsizligiin
ve tarafsizliginin ne kadar hayati bir oneme sahip oldugunu soyleyip
durmuslardir. Kaleyi isgal edenler de yargiy1, siyasi diisiincelerine ve
ideolojilerine lojistik destek saglamak igin ya da rakiplerinden intikam alma
aract olarak kullanmislardir. Altin1 ¢izerek ifade ediyorum. Bu anlayis ve
isgalden kurtulmadik¢a bagimsiz ve tarafsiz bir yarginin olusmasi hayaldir.
Yargi tizerinde olusan ya da olusacak siyasi, ideolojik, dini, 1rki ve mezhebi tiim
vesayetci anlayislar, basta yarg:t mensuplari olmak {izere herkes tarafindan
siddetle reddedilmelidir.

Esasen vesayet altindaki bir yargidan hukuk giivenligini saglamasi da
beklenemez. Boyle bir sistem yoOnetenlerin giivenligini saglarken, otekilere
de ancak, korku, endise ve umutsuzluk verebilir. Korkunun ve endisenin
hakim oldugu iklimlerde de 0zgiir vicdanlar {iretilemez. Herkese bildik
gelen bir sozle yeniden tekrarlamak gerekirse, hukuk giivenligi insanlarin
glivercin tirkekligi icinde yasamadig1 korkusuz bir ortamin varlig1 olarak da

tanimlanabilir.

Sayin Cumhurbagkanim,

2010 yiinda yapilan Anayasa degisikligi ile yargi organlar: iizerinde

olusan vesayetci anlayislarin ortadan kaldirilmast igin cesaretli adimlar atildi. Bu
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adimlar toplumda biiyiik karsilik da gordii. S6z konusu vesayetci yonetimlerin
gorevlerinin sona ermesi ile biiytiik bir bosluk dogdu. Bu boslugun, toplumun
her kesimini kucaklayan, hosgoriilii, 6zgtirlitk¢li, ¢cogulcu, adil ve evrensel
degerleri yansitan tercihlerle doldurulmasi gerekirken, ne yazik ki bunu
gerceklestiremedik. Bu kez, farkli renkte yeni bir vesayet sisteminin olusmasina
tanik olduk. Kimse bu yeni olusumun giinahindan kendini soyutlamaya
calismasin. Tarih olanlar1 kaydediyor. Bunlar1 konusmak, gercekleri itiraf

etmek ve cesaretle ¢oziim yollar1 bulmak zorunday1z.

Daha onceki yillarda yaptigim konusmalarin bir boliimiinde aynen
sunlar1 dile getirmistim. Yargi, milletin iradesine tuzak kurulacak yer degildir
ve olmamalidir. Son dénemde yargi, bu konuyla ilgili olarak “paralel devlet”
yada “cete” diye nitelendirilen ¢ok vahim, ¢ok ciddi ve ¢ok agir bir su¢lamayla
kars1 karsiyadir. Bu suglama {izerinde yapisik kaldig: siirece yarginin ayakta
kalmas1 miimkiin degildir. Bugiin itibariyle birakiniz ceza davalarini, en basit
alacak davasina iliskin kararlar bile tartismaya acilmis ve yargiya olan giiven
agir yara almistir. Basta yargi ve ylirlitme organlar1 olmak tizere herkes bu
iddialarla ilgili bilgi, belge ve delilleri zaman gecirmeden ortaya koymak
zorundadir. Gerek yargida, gerekse yiiriitme organi icinde var oldugu iddia
edilen bu kisilerin bagka illere tayin edilerek ya da yerlerini degistirerek

sorunu ¢0zmenin anlamsizlig agiktir.

S6z konusu iddialarin yarg: kurumlarinda psikolojik travma yarattig,
delil, bilgi ve belgeye dayanmayan ihbar mektuplarimin hiikiim icra ettigi,
hakim ve savcilar arasinda onemli ayrisma ve boliinmelere sebep oldugu
hepimizin saklayamayacagi gerceklerdir. Bu ayrisma ve boliinmenin hukuk
devletinin, hukuk giivenliginin ve adaletin sonunu getirecegini yargida

yasadigimiz olaylar agik¢a gostermektedir.

Tekrar etmek gerekirse, yarginin bu i¢ agrisi ile yasamasi asla miimkiin
degildir. Iddia edilen kayit dis1 yapilanma yargt mensuplari arasinda korku,
endise ve gelecekle ilgili belirsizliklerin dogmasina, aralarinda olmasi gereken

mesleki iliskinin ¢ok olumsuz etkilenmesine yol agmaktadir.

Gorevi, maddi gergekleri ortaya ¢ikarmak olan yarginin kars: karsiya
kaldigr bu iddianin adi “vicdan yolsuzlugu”dur. Bunun icin yapilmasi
gereken acgiktir. Hukuk devletine yakisan yontemler uygulanmak suretiyle
gercekliginin ispat edilmesi halinde, faillerine bir saniye bile beklenmeden

gerekli yaptinmlar uygulanmalidir. Yargi bagimsizligi ve tarafsizliginin
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vazgecilmez unsuru olan “6zgiir vicdanli” hakim ve savcilarimizin ayakta
kalmasi i¢in buna mecburuz. Demokratik hukuk devletlerinde, tehdit ederek,

korkutarak sorunlarin ¢oziildiigiine iliskin 6rnekler bulamazsimiz.

Sayin Cumhurbaskanim,

Anayasa Mahkemesince verilen kararlarin, toplumda yarattig: siyasi,
sosyal ve ekonomik sonuglar {izerinde, bazi degerlendirmeler yapilmasi
zorunlulugu vardir. ~ Kurumlarin 0&zelestirilerini yapabilme cesaretini
gostermeleri gerektigine inaniyoruz. Bunu yapamadigimiz takdirde
kurumlarin kendilerini gelistirmesi ve yenilemesi miimkiin olmayacaktir.
Mahkemelerin geg¢miste verdigi kararlar sonucunda toplumda yasanan
sarsintilarin, demokratik hayata ve hukuk devleti anlayisina olan olumsuz
etkilerininbilangosunu ¢ikarmak zorundayiz. Hemen her toplumda Sorunlarin
temel kaynag1 yasama, yiiriitme ve yargi organlarinin sebep olduklar: hak
ihlalleridir. Bu ihlallerin sonuglar1 ve toplumsal karsili§1 6nemsenmelidir.
Bireylerin, her tiirlii endise ve korkudan arindirilmis giivenli bir alanda hayat

siirmeleri, en temel anayasal haklaridir.

Anayasa Mahkemesinin “hak ve Ozgiirlitkler mahkemesi” olarak
tanimlanmasinin ancak, etkin ve siiratli ¢calismasiyla hak ihlallerini ortadan
kaldirma giiciine bagl oldugunun bilincindeyiz. Bunu gerceklestirmek igin
mensuplarimizin ortaya koydugu kararl iradesinden, kimsenin kayg: ve

endise duymamasi samimi dilegimizdir.

Kamu giiciine sahip olanlarin topluma sundugu hak ve 6zgtirliikleri,
liituf ya da bagis diizleminde degerlendirmesi diisiiniilemez. Farkli olanlarin
hak ve 6zgiirliiklerine kars1 kimse, ev sahibi edasiyla durus da sergileyemez.
Yetmis alt1 milyonun her ferdi bu evin sahibi ve Anayasa ile teminat altina
alinmig haklarin kullanicisidir.

Demokrasi, insan onuru, temel hak ve Ozgiirliikler, Mahkememizin
korumak zorunda oldugu evrensel degerlerdir. Avrupa Insan Haklari
Sozlesmesi ve Insan Haklar1 Evrensel Beyannamesi basta olmak {izere, cagdas
diinya milletlerinin kabul ettigi insan haklar1 belgelerinde, temel hak ve
ozgiirliikler; din, 1rk, mezhep, siyasi diisiince ve ideolojilerden arindirilarak

I

sadece “insan olma” ortak paydasinda birlestirilmis ve evrensel bir deger
olarak tanimlanmistir. Bu evrensel degerler biitiin insanligin goniil birligini

ve biitiinliiglinii saglayacak etki ve 6neme sahiptir. Farkliliklar1 degistirmeye,
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donistiirmeye ve kendimize benzetmeye calismadigimiz stirece, bu hedefi

yakalamak hayal olmayacaktur.

Tiirkiye ise bu evrensel degerlere baghligimi cesitli antlasma ve
sozlesmelerle diinyaya ilan etmistir. Bu baglamda, 1990 yilinda Avrupa
Insan Haklar1 Mahkemesinin zorunlu yarg: yetkisinin kabul edilmesi ve 2004
yilinda Anayasa'nin 90. maddesinde yapilan temel haklarla ilgili “evrensel
Olclitlere” atif yapan degisiklikler, devrim niteliginde sayilabilecek evrensel
diizenlemelerdir. 2010 y1linda Anayasa'nin 148. maddesine yapilan eklemelerle
Anayasa Mahkemesine bireysel basvuru yolu agilmis, yargi organlart ve

idarelerin sebep oldugu hak ihlallerinin anayasal yargi denetimi saglanmustir.

Sayin Cumhurbaskanim,

Bu degisiklikleri yeniden hatirlatma gereginin altin1 su nedenle ¢izmek
istiyorum. Milletimizin iradesini temsil eden Yasama Organi bu degisikliklerle
basta Anayasa Mahkemesi olmak tiizere tiim yargi organlarina “evrensel

"

standartlar1 uygulayin!” talimati: vermistir. Bu nedenledir ki, yerel gerceklerle
evrensel standartlar1 Ortiistiirmek zorundayiz. Anayasa Mahkemesinin son
glinlerde verdigi bireysel basvuru kararlarina yapilan olgiilii elestirileri
saygi ile karsilarken, belirtilen zorunluluk nedeniyle verilen kararlarimizin

arkasinda oldugumuzu da ifade etmek istiyorum.

Degerli Konuklar,

2011 yilinda yapilan genel segimlere katilarak milletvekili secilen ancak,
haklarindaki kovusturma nedeniyle cezaevlerinde tutukluluk hali devam
eden kimi milletvekillerinin, Mahkememize yaptiklar1 bireysel bagvurular
tizerine, milleti temsil haklarinin ciddi sekilde ihlal edildigi sonucuna
varilmis ve bu nedenle tahliyeleri gerceklestirilmistir. Siyaset kurumlarini ¢ok
yakindan ilgilendiren ve onlarin ¢6zmesi gereken bdyle bir sorunun, 6ncelikle

yasal diizenlemelerle ¢6ziilmesini yiirekten arzu ederdik.

Mahkemelerde devam eden davalarin bir béliimiinde uzun yargilama,
bir béltimiinde de uzun tutukluluk nedeniyle Anayasa Mahkemesine yapilan
bireysel bagvurulara iliskin olarak ihlal kararlar1 verilmis, sanuklarin tutuksuz
yargilanmak tizere tahliyeleri saglanmistir. Belirtilen davalarda, sikayetgilerin
kanun yollarini tiiketme kosulu aranmaksizin Anayasa Mahkemesinin ihlal

kararlar1 verdiginin altini ¢izmek istiyorum.
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Anayasa Mahkemesi, yakin zamanda bir internet sitesine erigimin
yasaklanmas: kararina karsi yapilan sikayet basvurusu hakkinda verdigi
kararinda, “tliketilmesi gereken basvuru yollar1” gozetilmedigi i¢in yogun
elestirilerle karsi karsiya kalmistir. Gerek Avrupa Insan Haklar1 Mahkemesi,
gerekse Anayasa Mahkemesi defalarca verdigi kararlarinda “kanun yollarinin
tiiketilmesi” kosulunun mutlak olmadigini ifade etmislerdir. Uzun yargilama,
uzun tutukluluk ya da sikayete konu hakkin yeterli ve etkili hukuk yollar
ile korunup korunmadig1 yoniinde yapilan degerlendirmeler ise bunun
istisnalarmi tegkil etmektedir. Anayasa Mahkemesinin uzun yargilama
ve uzun tutukluluk sikayetlerine iliskin olarak Avrupa Insan Haklar
Mahkemesinin igtihatlari dogrultusunda kanun yollari tiiketilmeden verdigi
ihlal kararlarina karst higbir elestiri yapilmamasina ragmen, bir internet
sitesine erisimin yasaklanmasi kararina yonelik verdigi ihlal kararinin siyasal

kaygilarla 6l¢iisiiz bir sekilde elestirilmesi dikkat gekicidir.

Degerli Konuklar,

Hukuk devletinde mahkemeler, emir ve talimatla calismadig1 gibi,
dostluk ve diismanlik duygulariile de yonlendirilemez. Mahkemeler verdikleri
kararlarin sonuglarinin dogurdugu tiiziintii ve sevinglerle de ilgilenmez. Bu
duygular1 gayet dogal kabul eder. Ancak, verilen kararlardan hukuk dis
sonuglar c¢ikararak, Mahkeme mensuplarmi itibarsizlastirma gayretleri iyi
niyetle izah edilemez. Internet sitesine idari kararla getirilen yasagin daha ilk
dakikasinda siteye bagka yollardan ulasilmak suretiyle etkisiz ve sonugsuz

birakilabilmesi gosterilen orantisiz tepkiyle Ortiismiiyor.

Yeni teknolojik gelismelerin, insan hak ve 6zgiirliiklerini korumak igin
alinan yasal onlemleri, etkisiz hale getirdigi bir cagda yasiyoruz. Tarihe hak
ve Ozglirlitk savunucusu olarak gecen Gorbagov, Sovyetler Birligi ¢coziilmeden
once, kiiresellesmeye karsi direnenlere “antenlere vize koyamazsiniz” diyerek
iletisim araglar1 karsisindaki zorluklara isaret etmistir. Kuskusuz, boyle bir
zorluk bireylerin hak ve 6zgiirliigiinii, devletin ise varligini koruyacak yasal
diizenlemeleri yapmasma engel degildir. Esasen Anayasa Mahkemesi'nin
elestirilen karari, idari bir islemin kanuni dayanaginin olmadiginin
tespitinden ibarettir. 5651 sayili Kanunun dokuzuncu maddesinin dordiincii
fikras1 geregince, alinacak bir mahkeme karari ile bu kanunsuzluk hali
giderildiginde, ayn1 Kanunun hak ve ozgiirliikleri koruyan imkanlarindan

faydalanmay1 engelleyen bir durumun varligindan bahsedilemeyecektir.
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Amacimiz sorun iiretmek degil, sorun ¢6zmek olmalidir. Bir eylemin,
islemin veya yasama tasarrufunun, siyasi bir belge olan anayasaya gore,
denetlenmesi nedeniyle ortaya ¢ikan Anayasa Mahkemesi kararinin siyasi
sonuglar dogurmas: dogal bir zorunluluktur. Bu sonuclara bakarak Anayasa
Mahkemesi'nin siyasi amagclarla hareket ettigini soylemek ya da milli
olmamakla suglamak icerigi ve derinligi olmayan sig elestirilerdir. Mahkeme
mensuplarimiz, verdigi kararlarindan siyasi ya da sosyal bir rant elde etme
iddialarmi onurlarina yapilmis bir saldir1 olarak kabul ederler. Anayasa
Mahkemesi, 2010 yilinda yapilan Anayasa degisikligi oncesinde, yarg: ile
yliriitme organi arasinda yasanan gerilimlerin, {ilkemize verdigi ekonomik,
siyasi ve sosyal zararlarin bilincindedir. Bu sebeple yeni gerilimler yasatacak

meydan okuma c¢agrilarini cevapsiz birakmaya kararlyiz.

2010 yilindaki anayasa degisikligine kadar, Anayasa Mahkemesi'nin
ozgiirliik, demokrasi, laiklik ve sosyal hukuk devleti konularindaki smirlayici
ve daraltic1 anlayisindan magdur olanlarin bugiin, bireylerin hak ve 6zgiirliik
alanini genisleten, oniindeki engelleri kaldiran, evrensel standartlar1 hayata
geciren bir anlayisa doniismiis olan Mahkeme kararlarindan rahatsizlik
duymalarini yasadiklar1 garip bir geliski olarak goriiyoruz. Bizler adil olmay1
kutsal bir gorev kabul eden bir medeniyetin mensuplar olarak, giiciin ve
sartlarin etkisiyle gomlek degistiren bir karakterin sahibi olamayiz. Diin hak
ihlaline ugrayanlarin nasil yaninda yer alinmigsa, bugtin de kimligi, kisiligi,
glicii ve riitbesi ne olursa olsun, hak ihlaline sebep olan herkesin karsisina,
ayn1 adalet gomlegiyle ¢ikmaya devam edecegiz. Mahalle baskisi ile yarg:
mensuplarimin goriis, diislince ve kararlarmin etki altina alinma ¢abalari,

adaletin kutsalligina inanmis olanlar igin gegerli degildir.

Anayasa Mahkemesi, insan onurunun zorunlu kildigr hak ve
ozgiirliikleri, hicbir ayrim yapmadan ve bir hesabin icinde bulunmadan,

ilgilisine ulagtirmaktan baska amaci olmayan bir yargi kurumudur.

Son vyillarda yarg: alaninda yasananlarin toplumda yarattig:
glivensizlik ve olumsuzluklar, Anayasa Mahkemesinin adeta bir temyiz
makami gibi algilanmasina yol a¢gmis, umut haline gelen bireysel basvuru

yolunu kullananlarin sayis1 ¢ok biiyiik rakamlara ulasmistir.

Esasen tutuksuz yargilanmanin kural, tutuklamanin istisna oldugu bir
sistem yerine, uzun tutuklulugun asil, tutuksuz yargilanmanin ise istisna oldugu

bir yarg siirecini yasiyoruz. Anayasa Mahkemesine yapilan bireysel bagvurularin
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% 70'inin adil yargilanma konusundaki sikayetler oldugu gozetildiginde, yarg:
organlarimizin topluma sundugu adaletin hangi diizeyde oldugunu sorgulamak
zorundayiz. Bu oran, onceki boliimde 6nemi vurgulanan hukuk giivenligine,

yarg1 organlarmmizin verdigi olumsuz katkiy1 gostermektedir.

Yargiya olan giivensizligin yetkililerce gticlii sekilde dillendirilmesi
yasanan sorunlari ¢ozmemektedir. Bu kolayciliktan vazgecilerek yargic
ve savcl profilinin sorunlari, yargilama sistemindeki yapisal sorunlar,
Mahkememizce tespit edilen ihlallerin giderilmesi yoniinde devlete diisen
pozitif ve negatif yiikiimliiliikler ile alinmasi gereken tedbirler masaya

yatirillarak ¢oziimler iiretilmelidir.

Amacimiz, idarenin ve yargi organlarinin sebep oldugu hak ihlallerini
incelerken, temel hak ve 6zgtirliiklerle ilgili evrensel standartlarin tilkemizde
benimsenmesini saglamak suretiyle Anayasa Mahkemesinin “etkin bir
denetim” yaptig1 inancini topluma yerlestirmektir. Mahkememizin etkin
denetim yapmadig1 diisiincesinin yerlesmesi halinde ise, Avrupa Insan
Haklar1 Mahkemesi tarafindan Tiirkiye Cumhuriyeti Anayasa Mahkemesinin
kararlar1 yok sayilarak, bagvurular: dogrudan kabul etmesi gibi bir uygulama
ile karsi karsiya kalacagimiz herkes tarafindan bilinmelidir. Boyle bir
sonucun ise {ilkemiz yargi erkinin demokratik diinya milletleri nezdinde gok

ciddi bir itibar kaybina sebep olacag: agiktir.

Bu nedenle, anlayisla karsiladigimiz tiim elestirilere ragmen, hak
ve Ozglirlik yollarinin agilmasi siireci mahkememizce kararhi bir sekilde
stirdiirtilecektir.

Sayin Cumhurbaskanim,

Son yillarda birey ve toplum olarak, yasanan sorunlarla ilgili en
masum ¢oziim oOnerilerini, diistince ve goriisleri derhal siyasi bir stizgecten
gecirdikten sonra kabul veya reddeder hale geldik.

Bu yaklagim toplumun asir1 siyasallasmasina, kutuplasmasina ve kaygt
verici bir gerilimin yasanmasina yol agiyor. Yasanan gerilim insanlarimizi taraf
olmaya zorlamakta, sdylenenler yanlis da olsa, taraf olmanin giiclendirdigi
inatgilikla diisiinceler savunulmaya ¢alisiimaktadir. Sorunlara veya
Onerilen ¢oztimlere tepkisel tavirlarla meydan okumak, taraftar bagliligini
giiclendirmekte ise de insanlarin biraraya gelme, diyalog ve uzlasma

iradelerini zayiflatmaktadir. Diyalog ve uzlasma zeminini kaybettigimizden
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dolayi, farkli olanlarin dogrulariile zenginlesemiyoruz. Bagkalarinin haklarina
sahip ¢ikmak bir insanlik erdemidir. Katilmasak da, hakk: ihlal edilenlerin
ylikiinii paylagsmak, onurlu insan olma refleksinin dogal bir sonucudur.
Demokratik {ilkelerin giiciiniin yasaklara degil, 6zgtirliiklere dayali oldugu

gercegi gozardi edilmemelidir.

Degerli Konuklar,

Yasanan gerilimlere kim sebep olursa olsun, bu ortamda gelisen kin
ve nefret sdyleminin farkli diisiince ve inang sahipleri arasinda “duygusal
bir kopus”a yol actig1 aciktir. Kalp ve goniil diinyasini ilgilendiren bu
duygulardaki ayrismalarin, birlikte yasama irademiz {izerinde olumsuz
sonuglar doguracagini sdylemek yanlis olmayacaktir. Bu olumsuz sonuglar
siyaset, kiiltiir, inang, sanat, spor ve buna benzer etkinliklerde, farkli kesimlerin

birarada yasamalari i¢in gerekli olan “bulusma alanlarii” yok etmektedir.

Kin ve nefret sOyleminin, korkuyla bulustugu boyle bir noktada,
insanlarimiz1 i¢ diinyalarina hapsedilmis inanglar ve beyinlerinden disari
¢ikaramadiklari diisiincelerle bas basa birakiyoruz. Oysa, ¢ogulcu ve katilimcr
demokratik sistem, “farkliliklarin sesli yasamas1” gerektigi cagrisini yapryor.
Yiizyillardir biriktirdigimiz koklii kiiltiir yapimiz ve olusan inang diinyamaiz,
demokrasinin tam da bu ¢agrisiyla ortiistiigiinii sdyliiyor. Sahip oldugumuz
bu sevgi ve hosgorii kiiltiirtiniin lojistik destegine ihtiyacimiz vardir.

Kainatin 6zii insan, insanin 6zii ise esdegeri bulunmayan onurudur.
Hukukun ve dinlerin korumaaltinaaldigi yegane deger budur. Mahkememizin
52. kurulus yi1ldoniimiinde size verebilecegimiz s6z, bu degerin korunmasi

konusunda mensuplarimizin kararl iradelerinin devam edecegidir.

Sayin Cumhurbaskanim,

Buyilyashaddinedeniyle emekliolaniiyemizsayin Mehmet Erten’e yeni
hayatinda saglik ve esenlik dileklerimi sunuyor, yakin zamanda aramizdan

ayrilan emekli tiyemiz Servet Tiiziin’e de Allahtan rahmet diliyorum.

Basta zatialileri olmak tizere, katilan tiim konuklarimiza Mahkememiz

adina tesekkiir ediyor saygi ve sevgilerimi sunuyorum. 25 Nisan 2014

Hasim KILIC
Anayasa Mahkemesi Baskani



Asya Anayasa Mahkemeleri ve Muadili Kurumlar
Birliginin Ikinci Kongresi A¢ilis Konugsmasi

Hasim KILIC
Tiirkiye Cumhuriyeti Anayasa Mahkemesi Baskan1 & AAMB Dénem Bagkani

Saygideger baskanlar,
Kiymetli hukukgcular,

Hanimefendiler, beyefendiler,

Asya Anayasa Mahkemeleri ve Muadili Kurumlar Birligi ve Tiirkiye
Cumhuriyeti Anayasa Mahkemesi adma, bu mutlu giiniimiizde bizim
yanimizda olmak i¢in diinyanin dort bir tarafindan Tiirkiye'ye gelen Birlik
tiyeleri ve tiim misafirlerimize “Hosgeldiniz” diyor ve en kalbi tesekkiirlerimi

sunuyorum.

Asya ve Degerleri

Eski Kita Asya binlerce yillik tarihi boyunca, kiiltiirel gesitliligi, derin
koklere dayanan gelenekleri, ruhani degerleri dolayisiyla hep bir ilham
kaynagi olmustur. Islamiyet, Hristiyanlik ve Musevilik gibi semavi dinler
yaninda, Budizm ve Hinduizm gibi diinyay1 ve insanlar1 derinden etkileyen
biitiin deger sistemleri Asya’da dogmustur. Asya’y1 tabiri caizse “biitiin

kitalarin anas1” yapan da bu degerlerdir.

Anayasalar ve Kalicilig1

Degerleri koruma gelenegi, bireysel ve toplumsal degerlerin yer aldig:
uzlagsma metinleri olan anayasalarla devam etmektedir. Ancak, anayasalar
sadece iilkelerin milli degerlerini degil, hukukun tstiinliigii, demokrasi
ve insan haklarmin korunmas: gibi evrensel degerleri de igerdikleri ve
koruduklari siirece degerli ve kalicidirlar. Anayasalarin kaliciligi konusundaki

goriislerimi agiklamama izin veriniz.



12 Anayasa Yargist 31 (2014)

insanlik Onuru

Anayasalarin dayanikli ve uzun Omdiirlii olmast iki temel degerin
tizerine oturmasi kosuluyla gerceklesebilir. Bunlardan birincisi, anayasanin
temel dinamiklerinin, felsefesinin ve ruhunun merkezine “insanlik onuru”nun
yerlestirilmesidir. Bu mutlak varligin esas alinmasi, biitiin anayasal ilkelerin
yorumlanmasinda, devletin temel amag¢ ve gorevlerinin belirlenmesinde
Olcli olacak boylece, 0zgiir birey ve demokratik devlet kavramlarinin
somutlagtirilmast kolaylasacaktir. Insanligin bu ortak degeri, anayasanin
mesruiyet sorununu ¢ozebilecegi gibi, degisimler karsisinda kolay {iretilecek
¢oziim yollarina da saglam bir kaynak olacaktir.

Insan onuru anlayisi bazilarma imtiyazli bir hayat tarzi sunulmasina
engeldir. Ona gore, bazi insanlarin digerlerine nisbetle daha degerli
oldugu diisiincesi gegerli degildir. Zira, yaratilisla birlikte her insanin onur
degeri esittir. Belirtilen esitlige din, mezhep, irk ve renk etkili degildir. Bu
esitlik ancak, bireylerin sectikleri hayat tarzina gore yaganan siireg icinde
degisebilmektedir. Tarihin gerceklerinden siiziilerek kural haline gelen Insan
Haklar1 Evrensel Beyannamesinin ilk maddesinde de “tiim insanlarin dzgiir,
onur ve haklar bakimindan esit oldugu” kabul edilerek insanlik onuru evrensel

bir deger olarak tanimlamaktadr.

Biz, insanlik onurunun giiglii bir kaynak olduguna inananlardaniz.
Bu kaynak, insanlik tarihinin en basindan bugiine kadar siyaseti, ekonomiyi,
sosyal hayati ve kiiltiirleri derinden etkilemistir. Temel hak ve ozgiirliiklerle,
adalet duygusunu iginde barindiran insanlik onuru, tiim inang sistemlerinin
ve medeniyetlerin de korumasi altina alimmis en yiice degerdir. Diinyadaki
yazili anayasa metinleri incelendiginde dogrudan ya da dolayli olarak daha
ilk maddelerinde insanlik onurunun korunmasi ve kollanmasi teminat
altina alinmigtir. Tiirkiye Cumhuriyeti Anayasasinda Cumhuriyetin temel
niteliklerinden demokratik, laik, sosyal, hukuk devleti ilkeleri de biitiiniiyle
“insanlik onurunu” yiiceltmek amacina hizmet eden temel degerlerimizdir.
Belirtilen ilkeleri evrensel tanimlarindan koparmadan yorumlamak bu

korumanin basar1 sansini yiikseltecektir.

Temel Hak ve Ozgiirliiklerin Korunmasi

Anayasal diizenlemelerin zamanin asindirict  etkisine  karsi
direnebilmesinin ikinci temel unsuru, insan hak ve Ozgiirliiklerinin
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teminat altina alinmasidir. Anayasalarin yapilmasindaki asil ama¢ da bunu
gerceklestirmektir. Devletin var olmadig1 donemlerde de insanlarin hak ve
ozglirliikleri mevcuttu. Bunu korumak icin devletin varligina ihtiya¢ duyan
toplum, bu kez devlet gliciine kars1 da ozglirliiglinii teminath bir konuma
getirmek istemistir. Bu ihtiyag, devletin giiclinti kullanan yasama, yiiriitme ve
yargt organlarmin hukuk disma ¢ikarak bu degerlerin zedelenmesine ya da
ortadan kaldirilmasina engel olma diisiincesinden dogmustur. Insanin varolus

nedeni olan hak ve 6zgiirliikleri, béylece koruma altina alinmis olmaktadir.

Hak ve oOzgiirliiklerin tarihine bakildiginda biiyiik ¢atismalarin,
devletin insan haklarmna ¢izdigi sinirlarda cereyan ettigi goriilmektedir. Bu
catismalarin yasanmamas igin ¢agdas her iilkenin anayasasinda var olan
hak ve ozgilirliiklerin ve bunlarin smirlandirilma sebeplerinin agik, net,
anlagilir bigimde anayasada diizenlenmesi gerekiyor. Ozellikle insan onuru
ile dogrudan ilgisi bulunan yasama hakki, diisiince ve ifade Ozgiirliigi,
dini inan¢ ve kanaat 6zgiirliigii ile miilkiyet hakkinin smurlar1 yasamsal
oneme haizdir. Ozgiirliik ve giivenlik dengesinde bu smirlarn netligi ve
aciklig1, sorun yaratilmasini 6nleyici niteligi ile oldukca degerlidir. Devletten

korkmama 6zgiirliigiiniin teminat1 da bu sinurlarin varligina baghdir.

Anayasa Mahkemeleri

Tarihi siirecte anayasal degerlerin koruyucusu olarak ortaya ¢ikan,
yasama ve yliriitmenin yetkilerini anayasal smirlar i¢ine ¢ekmekle gorevli
anayasa mahkemeleri gecen yiizyilda ortaya c¢ikmistir. Tarihin en kanli
donemi olarak bilinen 20.Y{izyilda boyle sevindirici bir gelismenin yasanmasi
bir teselli sebebidir. Tki biiyiik ve yikici savasi ard1 ardina yasayan Avrupa’da,
anayasal diizenin hakemi ve temel haklarin koruyucusu olarak, tarafsiz ve
bagimsiz anayasallik denetimi yapan mahkemelerin ortaya ¢ikmasi siiphesiz

onemli doniim noktalarindan birisidir.

Diinyada kurulu Anayasa Mahkemelerinin asli ve ortak gorevleri 1rk,
renk, din ve inang ayrimi1 yapmadan, herkesin dogustan varligina inandigimiz
“insanlik onurunu” korumak ve gozetmektir. Esasen bu degeri korumak
yasama ve yliriitme organlarinin birinci gorevi olup yargi ise son tahlilde

ihlali ortadan kaldiran giigtiir.

Adil olmak herkes i¢in gereklidir ancak, yarg:i mensuplari igin olmazsa
olmaz gerekliliktir. Hakim’in vicdanina emanet edilen insanlik onurunu
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ancak adaletle yiiceltebiliriz. Bu nedenledir ki, diinyadaki yarg: kuruluslar:
belirtilen amaci gerceklestirmek {izere gii¢ birligi yapmaktadir. Hak
ihlallerinin dogurdugu olumsuzluklar, kiiresellesen diinyada sinirlar1 asarak
uluslararas1 kurumlarin dogmasini ve ortak bir vicdan denetiminin varligini
zorunlu kilmistir. Bu kapsamda, Avrupa’da pek ¢ok uluslararasi kurulusa tiye
olmamiza ragmen, Asya Anayasa Mahkemeleri Birliginin de ortak paydamiz
olan “insan onurunun” korunmasma Onemli katkilar saglayacagina olan

inancimiz nedeniyle bu Kuruma dahil oldugumuzu hatirlatmak isterim.

Asya Anayasa Mahkemeleri ve Muadili Kurumlar Birligi

[k fikirlerin 2000'li yillarda g¢iktigi Asya Anayasa Mahkemeleri
Konferansi, saglanan ikili isbirligi ortam1 ve dayanisma ruhuyla 2010 yilinda
“Jakarta Deklarasyonu” ile Asya Anayasa Mahkemeleri ve Muadili Kurumlar
Birligine doniismiistiir. 20-22 Mayis 2011 tarihlerinde Kore'nin Baskenti
Seul’de yapilan Uyeler Kurulu toplantisinda ise Tiirkiye Cumhuriyeti Anayasa

Mahkemesi anilan Birlige oybirligi ile tiye olarak kabul edilmistir.

Kore Anayasa Mahkemesinin yiriittiigii basarili bir bagskanlik
doneminden sonra, dénem baskanligt Mahkememize verilmistir. Her donem
Bagkani, Birlige ve faaliyetlerine ayri bir katki sunmaya calismaktadir.
Tiirkiye'nin donem bagkanlig siiresi icinde de, Afganistan Anayasay1 Gozlem
Bagimsiz Komisyonu, Kazakistan Anayasa Konseyi ve Azerbaycan Anayasa
Mahkemesi tam tiyelige, Glircistan Anayasa Mahkemesi ise gozlemcilige
kabul edilmistir. Su an itibariyle, Birlik 14 tiyeye ve 15 gozlemciye sahiptir.
Birligin, geng bir olusum olmasin karsin, {iyelerimizin gayretleriyle hizl yol
aldig1 soylenebilir.

Tirkiye'nin Birlige sagladigi katkilardan birisi de Anayasa Yargisi
Yaz Okulu projesinin gelistirilmesi ve hayata gecirilmesidir. Tiirkiye'nin
moderatdrliigiinde, Avrupa Insan Haklart Mahkemesinde ve 11 iiye iilkenin
anayasa mahkemelerinin mutfaginda calisan gorevlilerin katildig1 Anayasa
Yargis1 Yaz Okulu 6-13 Ekim 2013 tarihinde Ankara’da gerceklestirilmistir.
flk konu olarak Yaz Okulunda “Esitlik Prensibi ve Ayirimcilik Yasagr” ele
alinmus ve katiimcilar, kendi tilkelerindeki hukuki diizenlemeleri ve anayasa
mahkemesinin igtihatlarin1 meslektaglarina anlatmiglardir. Tam bir arkadaslik
ve dostluk ruhu i¢inde gecen Yaz Okulu hafizalarimiza mutluluk veren bir am

olarak yerini korumaktadir. Masalarimizda duran “Asya’da Anayasal Adalet”
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isimli kitap bu yaz okulunda sunulan ¢alismalarin redakte edilmesiyle ortaya
cikmustir.

AAMB Donem Baskanligimizin son faaliyeti de bugiin burada
hep birlikte katildigimiz AAMB'nin 2. Kongresidir. Bu Kongre’de, Insan
Haklarmin ve Sosyal Haklarin Anayasa Mahkemeleri Tarafindan Korunmasi,
Anayasa Mahkemeleri ile Parlamentolar Arasindaki Iligkiler, Anayasa
Yargisinda Yorum Metotlar1 ve son olarak, Anayasal Diizenin Korunmasinda
Anayasa Mahkemelerinin Roliinii konusacagiz. Diinyanin her yerinden gelen
katiimailarin bize ulastiracag bilgi ve deneyimler icin simdiden tesekkiir
ediyorum.

Baslangici olan her seyin bir sonu vardir. Birligin Uyeler Kurulunun
alacag1 karar geregince, Donem Baskanligini dost ve kardes bir {ilkeye
devredecegiz.

Yakin zamanda Kore'de feribot kazasinda hayatini kaybedenler igin
taziyelerimizi sunuyor, kalplerimizin Kore halkiyla beraber oldugunu ifade
ediyoruz.

Asya ve Avrupa Kkiiltiirlerini birlestiren giizel Istanbul'umuzda,
sizleri agirlamaktan duydugumuz memnuniyeti ifade ediyor, Kongre’den

tilkelerinize giizel hatiralar ve yeni tecriibelerle donmenizi temenni ediyorum.

Tesekkiir Ederim.






Opening Speech of the Second Congress of the
Association of Asian Constitutional Courts and
Equivalent Institutions

Hasim Kalig
The President of the Constitutional Court of the Republic Of Turkey & the Term
President of The Association

Honorable Presidents,
Respected Jurists,

Ladies and Gentlemen,

As the Term President of the Association of Asian Constitutional Courts
and the President of the Constitutional Court of the Republic of Turkey, I
would like to welcome the members of our Association and all our guests
who came to Turkey to share our joy on such a happy day and extend my
heartfelt thanks for their participation.

Asia and Her Values

The ancient continent of Asia has always been a source of inspiration
throughout its history of thousands years with its cultural diversity, deep-
rooted tradition and spiritual values. In addition to abrahamic religions as
Islam, Christianity and Judaism, other systems of belief such as Buddhism
and Hinduism, which affected the world and people deeply, emerged in Asia.
It is these values that make Asia “the mother of all continents”.

Constitutions and Their Durability

The tradition of protecting the values is reflected in the constitutions
which are texts of compromise involving individual and social values.
However, the constitutions are valuable and durable so long as they contain

such universal values as the rule of law, democracy and the protection of human
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rights as well as national values of their own countries. With your permission

I would like to express my views on the durability of the constitutions.

Human Dignity

The constitutions can be durable and long-lasting only if they are built
upon two main values. The first one is to place “human dignity” at the very
center of the basic dynamics, philosophy and the spirit of the constitution.
If this absolute asset is taken as the basis, then it will be a reference for
the interpretation of all constitutional principles and for determining the
fundamental objectives and duties of the state. Therefore, it will be easier
to materialize the concepts of free individuals and democratic state. This
commonly shared value of the humanity may solve the legitimacy problem
of the constitution and it may also serve as a rich resource for solutions and

remedies to address the changes.

The perception of human dignity prevents offering a privileged way
of life to certain people. With reference to human dignity, the suggestion
that some people are more precious when compared to others is not a valid
idea. The dignity of each and every person is of equal value by creation. This
equality is not affected by their religion, sect, race or color. This equality may
change only throughout the life period that the individuals lead according to
their preference of lifestyle. The very first article of the Universal Declaration
of Human Rights, which has been distilled through the realities of history and
turned into a rule, accepts that “all human beings are born free and equal in

dignity and rights” and defines the human dignity as a universal value.

We believe that human dignity is a strong resource. This resource has
deeply affected the politics, economy, social life and cultures since the very
beginning of mankind’s history. The human dignity, which encompasses the
fundamental rights and freedoms as well as the sense of justice, is the highest
value protected by all belief systems and civilizations. When the texts of the
constitutions around the world are reviewed, we see that the first articles
guarantee the protection and safeguard of the human dignity either explicitly
or implicitly. The principles for democratic, secular and social state governed
by the rule of law, which are the basic characteristics of the Republic under
the Constitution of the Republic of Turkey, are our basic values to serve

the purpose of glorifying the “human dignity”. The interpretation of these
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principles without isolating them off their universal definitions will increase

our chance of success in such protection.

Protection of Fundamental Rights and Freedoms

The second basic value to serve the constitutional regulations resist
against the abrasive effects of time is the guaranteeing of human rights and
freedoms. The main objective in making of the constitutions is to ensure such
a guarantee indeed. People used to have rights and freedoms even at the times
before the existence of state. The society needed the existence of the state to
protect these rights and freedoms and, they wanted to secure their freedom
against the state power as well. This need originated from the idea to prevent
the legislative, executive and judiciary organs using the state power from
injuring or shattering these values by digressing from law. Thus, the rights
and freedoms which are the raison d’etre of the human will be secured.

When we look at the history of rights and freedoms, we see that fierce
conflicts broke out on the borders of human rights that are drawn by the state.
In order to prevent such conflicts, the rights and freedoms contained in the
constitution of every modern state and the conditions for restricting these
rights and freedoms should be regulated in explicit, clear and comprehensible
way in the constitution. Especially the limits of the right to life, freedom of
thought and expression, freedom of conscience and religion and right to
property which are directly related to human dignity are of vital importance.
The clarity of these limits in balancing the freedoms and security is very
important as it has a potential to prevent rise of problems. The guaranty of

freedom to hold no fears of state depends on the existence of these limits.

Constitutional Courts

The constitutional courts emerged in the last century as the protector
of constitutional values and their function is to confine the powers of the
legislative and executive organs within the constitutional limits. It is a source
of consolation that such a good development took place in the 20" century
which is known to be the bloodiest period of history. Europe experienced two
fierce and devastating wars successively and the fact that courts emerged in
Europe to carry out independent and impartial constitutionality review as the
arbitrator of constitutional order and the protector of fundamental rights is

definitely one of the important milestones.
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The principal and common mission of all Constitutional Courts
around the world is to observe and protect the “human dignity” innate to each
individual without discriminating his/her race, color, religion and faith. As a
matter of fact, it is the primary duty of the legislative and executive bodies to
protect this value in the first place; and the judiciary is the power to resolve

violations in the final analysis.

Being just and fair is a requirement for everyone but it is a sine qua
non for the members of the judiciary. Only through justice can we glorify
the human dignity entrusted to the conscience of the Judge. That is why the

judicial organs of the world cooperate and collaborate to achieve this goal.

The problems caused by violation of rights have exceeded beyond the
borders in the globalizing world and such problems called for the emergence
of international institutions and existence of a common conscientious
control. In this regard, I would like to recall that we have participated to the
Association of Asian Constitutional Courts as we have a firm conviction that
this Association will make important contributions to our common ground of
protecting “human dignity”.

The Association of Asian Constitutional Courts and Equivalent
Institutions

The first ideas for Association of Asian Constitutional Courts
emerged in 2000s and this Association transformed to the Association of
Asian Constitutional Courts and Equivalent Institutions with the “Jakarta
Declaration” signed in 2010 in an atmosphere of joint cooperation and spirit
of collaboration. The Constitutional Court of the Republic of Turkey was
unanimously admitted as a member to the Association during the Board of
Members Meeting held in Seoul, the capital city of Korea, in 20 - 22 May 2011.

After a successful presidency period by the Constitutional Court of Korea,
the term presidency was entrusted to our Court. Each term president puts a great
effort to make a contribution to the Association and its activities. During the term
presidency of Turkey, the Afghanistan Independent Commission for Overseeing
the Implementation of Constitution, Constitutional Council of Kazakhstan
and the Constitutional Court of Azerbaijan was admitted as “Full Members”
and the Constitutional Court of Georgia became an “Observing Member” to the
Association. Currently, the Association has 14 Full Members and 15 Observing
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Members. Although the Association is a new organization, we can say that it has

made a good advancement thanks to the efforts of our members.

One of the contributions that Turkey made to the Association is
arranging and organizing of the Summer School on Constitutional Justice.
The Summer School on Constitutional Justice was organized on 6-13 October
2013 in Ankara with the participation of those laboring in the constitutional
courts of 11 member countries and the European Court of Human Rights.
The theme of this first Summer School program was “Principle of Equality and
Prohibition of Discrimination”. The participants presented the legal regulation
in their counties and the case-law of their respective courts to their colleagues.
This Summer School program which was organized in a complete spirit of
friendship and alliance still remains as a pleasing memory in our minds. The
books placed on your desks titled “Constitutional Justice in Asia” are a product
of editorial work on the collection of the works presented during the summer

school event.

The final activity organized under our term presidency of the AACC is the
27 Congress of the Association that we hold here together. During this Congress,
we will discuss four main themes which are the Protection of Social Rights by
Constitutional Courts, Relations between Constitutional, Supreme Courts and
Parliament, Methods of Interpretation in Constitutional Justice and the Role of
Constitutional and Supreme Courts in the Protection of Constitutional Order. I
would like to extend my thanks in advance to the participants from all around the
world for the information and experiences that they will share with us.

Everything that has a beginning comes to an end as well. In accordance
with a decision to be adopted by the Boar of Members of the Association, we

will hand over the term presidency to another friendly and brotherly country.

I offer my sincere condolences to those who passed away in the ferry
accident, and we want to express that we share the sorrow of the Korean

Nation.

I would like to express our happiness in hosting you in this beautiful
city of Istanbul, a meeting point of Asian and European culture, and I wish
that you will return to your countries with beautiful memories and new

experiences from this Congress.

Thank you very much.






Uluslararasit Kuruluslarin
Baskan ve Temsilcilerinin
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Mogoeng Mogoeng
Afrika Anayasa Yargisi Konferansi Bagkanvekili, Giiney Afrika Anayasa
Mahkemesi Bagkani

Prof. Dr. Gerhart Holzinger
Avrupa Anayasa Mahkemeleri Konferans: Bagkani, Avusturya Anayasa

Mahkemesi Bagkani

Park Han-Chul
Diinya Anayasa Yargisi 3. Konferansi Ev Sahibi, Kore Anayasa
Mahkemesi Bagkani

Dr. Gianni Buquicchio

Venedik Komisyonu Bagkani






Asya Anayasa Mahkemeleri ve Muadili Kurumlar
Birliginin Ikinci Kongresi A¢ilis Konugsmasi

Mogoeng Mogoeng
Afrika Anayasa Yargis1 Konferans: Baskanvekili, Giiney Afrika Anayasa
Mahkemesi Bagkani

Tiirkiye Cumhuriyeti Anayasa Mahkemesi Baskan1 Ekselanslar1 Sayin
Hasim Kilig, Venedik Komisyonu Baskani Sayin Dr. Gianni Buquicchio,
Avrupa Anayasa Mahkemeleri Konferansi Bagkani Sayimn Prof. Dr. Gerhart
Holzinger, Kore Anayasa Mahkemesi Baskan1 Sayin Park Han-Chul, Degerli
Kurul ﬁyeleri, Sayin Meslektaglarim, Sekreterlik, Seckin konuklar, Baylar
Bayanlar, hepinizi selamlryorum.

Asya Anayasa Mahkemeleri ve Muadil Kurumlar Birliginin su anki
Bagkani da olan Tiirkiye Cumhuriyeti Anayasa Mahkemesi Baskani1 Saym
Kiliga Mahkemenin 52. Yildoniimii ile ayni zamana rastlayan AAMB'nin
Ikinci Kongresinin diizenlenmesi vesilesiyle bu unutulmaz etkinlige katilmak
tizere Afrika Anayasa Yargisi Konferansi Baskani'na iletilmis davet igin
tesekkiir etmek isterim. Afrika Anayasa Yargis: Konferansi Baskani Sayin Prof.
T.Holo, kendisi katilamiyor ve benden Afrika Anayasa Yargisi Konferansi
adina dostane selamlarimi ve destek mesajini hepinize iletmemi istedi.

Saymn Baskan Kili¢'1 ve Tiirkiye Cumhuriyeti Anayasa Mahkemesinin
tim hakimlerini Mahkemenizin 52. Yildoniimii vesilesiyle tebrik etmek
isterim. Sayin Baskan Kilig, sizin Onderliginizde Tiirkiye Cumhuriyeti
Anayasa Mahkemesi, hukukun iistiinliigiiniin gozetilmesi ve Tiirk halkinin
temel haklarinin korunmas: yoniinde, gii¢ zamanlarda bile, 6nemli adimlar
atmaya devam etmistir. Kararlarmizla, bir hakim olarak gorevinize dair
ettiginiz yemine azami baglilik gosterdiniz. Mahkemeniz, Asya’da ve diinyada
anayasa yargisinin ilerlemesinde hafife alinmamasi gereken 6nemli bir gii¢ ve
bir umut 15181 olmustur.

Kendilerini anayasal demokrasiler gibi gosteren, tedirgin edici bir
sayiya ulasan diktatorliiklerin tespit edilebilir oldugu; birkag milletin fitne
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ve kavgalarmin, savaslarin ve ihtilallerin bir sonucu olarak uzun siiredir
barisin yasanamamis oldugu; genel olarak yozlasma ve su¢ oraninin 6nemli
derecede yiiksek oldugu; bolluk iilkesinde fakirlik ve issizligin yasandig: ve
ayn1 zamanda hesap verme sorumlulugunun, hukukun istiinliiginiin, insan
haklarmin ve iyi yonetimin rutin olarak, ya agik ya da iistii kapali bir bi¢imde

ve daha karmasik bir sekilde zarar gordiigii bir diinyada yasiyoruz.

Bu muhtesem toplantida miizakerelerimizi, bu kaygi verici gelismeleri
ya da gidisat1 bilhassa dikkate alarak ele almaliy1z.

Kamuoyunun ve uluslararasi camianin yargiya giiveni -ki bu yarginin
ahlaki otoritesinin 6nemli bir bilesenidir- Devletin diger iki kolu (erki)
kendi anayasal gorevlerini yerine getiremediklerinde bile, anayasal diizenin
kaliciligr icin halen umut olup olmadigini biiyiik olglide belirler. Bu, tam
olarak su sebeple boyledir; devletin secimle is basina gelmeyen erki olan
yargt, bir milletin anayasal vicdanidir. Bu vicdan da bir hakimin Yaradan’i ya
da en icteki sesi (ruh hali) ile ayrilmaz bir sekilde baglantilidir.

Elbette ki mahkemeler Oniine ¢ikan her tanik, tiim mahkemeler
oniinde olmasa bile ¢ogunda, tanikliginin ciddiye alinmasi igin, sdylemek
iizere oldugu her ne ise onun dogruluguna iliskin Tanriya yemin etmeli ya da
yemin anlaminda bir s6z sarf etmelidir. Benzer sekilde, bir mahkeme oniinde
verilen her yeminli ifade, ancak tanik bir yemin ya da yemin anlaminda bir
s0z yoluyla kendi vicdani ile bulusturulduktan sonra imzalanmalidir. Bunun
onemsiz bir aliskanlik (ritiiel) degil ama gercegi sOylemeye yonelik ciddi
bir taahhiit olmas: gerekir, oysaki pek ¢ok tanik halen, yemin anlamindaki

sozlerine kargin, kiilliyen yalan sdylemektedir.

Yarginin bir milletin vicdani olarak evrensel anlamda kabul gormesini
saglayan bir ahlaki otoritesi vardir. Bunun sonucu olarak, hicbir Devlet
Baskani, Bakanlar Kurulu Uyesi, Parlamento Baskani ya da Uyesi, milletin
ahlaki otoritesinin tasiyicilar: veya milletin somutlasmis vicdani (bir hakim),
kendilerine yemini ettirinceye ya da yemin anlamindaki sozii verdirinceye

kadar gecerli sekilde gorevi iistlenemez.

Yarg, gercek bir anayasal demokrasinin teminati, Devletin yiiriitme ve
parlamento ile esit diizeydeki bir koludur. Ne yazik ki yillar iginde yargimin
rolii, haksiz bir sekilde en diisiik diizeye indirgendi, bununla beraber “kamu

gorevlileri” veya Devletin siyasi kanadi yere goge sigdirilamadi veya anayasal
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demokrasinin gerekleri ile goriiniirde de olsa bir uyumluluk ihtiyact ciddi
bir sikinti olarak siirekli hatirlatildi ve onun yerine sézde bir mesruiyet
yerlestirildi. Yargiy1 sekillendiren yiizlerce yillik muhafazakar bakis agisindan
ileri gelen asir1 kisithlik, Devletin siyasi kanadindaki bazi gorevlilerin yarginin
sayginligini, konumunu ve itibarin etkili bigimde kaybetmesine yol agmstir.
Ve bu da halkin yargiya gosterdigi saygiy: etkilemektedir ki bu etki, halkin

nazarinda yarginin otoritesi ve statiisii izerinde sonuglar1 dogurmaktadir.

Vakit gelmistir. Ve simdi, yargimin ulusal, bolgesel, kitasal ve evrensel
diizeyde hak ettigi konumu ve otoritesini yeniden giiclii bir sekilde ifade etmek
ve teyit etmek i¢in Asya Anayasa Mahkemeleri ve Muadil Kurumlar Birligi,
Afrika Anayasa Yargis1 Konferansi, Avrupa Anayasa Mahkemeleri Konferansi
ve Diinya Anayasa Yargis1 Konferansi gibi bolgesel, kitasal ve evrensel yarg:
yapilarindan yararlanma zamanidir. Mahkeme biitgeleri, mahkeme idaresi,
mahkemelerin kurulusu ve hakimlerin buralara atanmasi ile ilgili dnemli
kararlarin ¢ogunun, ulusal, bolgesel, kitasal ve evrensel diizeyde, tamamen

yliriitmeye birakilmas: dogru olamaz.

Boylelikle biz yiikiimliiliiklerimizi i¢tihadin ve akademik ¢abanin rutin
ve etkisiz oldugu calismalarin disinda bunun gibi forumlarda ele almals,
mahkeme sistemini etkileyen giinliik sorunlarla yiizlesmeliyiz. Tartismalars,
yarginin Devletin siyasi kanadiyla olan iligkisini ve yarginin anayasal diizeni
nasil en iyi sekilde koruyabilecegi meselesini kapsayacak sekilde genisleten
bu fevkalade Kongreyi diizenleyenlerin vizyonu ve cesaretinden 6tiirti mutlu
oldum.

Eger endise, iltimas ya da Onyargi olmaksizin, taraflardan veya ilgili
sahsiyetlerden ya da kurumlardan birinin ne kadar gticlii ya da etkili olduguna
bakmaksizin, herkese adalet dagitma yetkinligimizi zayiflatacak potansiyel

sorunlar1 tespit edersek, toplantimizin hakkini vermis oluruz.

Bu noktada, yargi bagimsizligina, bireysel olarak hakimlerin
bagimsizligina ve kurumsal bagimsizliga; gorev siiresinin uzunlugu, bu
stirenin uzatilmasi talebi, ticretler, emeklilik maasi, biitce tahsisi ve biitcenin
kullanimu, biitge biiyiikliigii ve yargmin kendi stratejik hedeflerini belirleme
ve kendi oncelikler sirasina gore onlar1 gerceklestirme kapasitesi, yargida
atama siirecleri, bu siireglerin seffaflig1 ve objektif inandiricilig1, ayni zamanda
héakimlerin gorevden alinmasindaki kolaylik ya da giigliik ve fiziki giivenlik

gibi meselelere daha yakindan g6z atmamiz gerekir. Yargimin imaji ve prestiji,
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gercek anayasal konumuna getirilmeli ve muhafaza edilmelidir. Ve bunu
hi¢ kimse yapamaz, ancak yarginin kendisi yapabilir. Yarg: aslinda, smirh
bagimsizlig1 olan, yiiriitme ic¢indeki bakanliklardan birinin biinyesinde yer
alan bir karar mercii olmaktan bagka bir sey degilken, anayasal demokrasilerin
devletin bir kolu olarak yargmmm kendi mesru konumundan yararlandig:

yoniinde yanlis bir izlenim yaratmalarina izin verilmemelidir.

Cok uzun bir siire siyasilerin yargimnn statiistinii, itibarimni, bagimsizligin
ve prestijini korumalar1 ve tanimalar1 yoniindeki iyi niyetlerine ve yardimlarma
giivendik. Bu, en kiigiik bir olumlu sonu¢ vermemistir. Su yonde c¢ok sayida
isaret bulunmaktadir ki yargi, her nerede gercekten bagimsizsa ya da gergek
bagimsizlik ve Anayasa’ya baglilik ve de anayasal diizeni koruma vazifesine
baghlik isaretleri gosteriyorsa, devletin siyasi kanadmin kontrolsiiz yetki
kullanmak isteyen, yargiy1 sert bir sekilde serbestce elestirmek isteyen fakat
kendilerinin asla elestirilmesini istemeyen bazi mensuplari, bu baghhga iliskin
hosgoriistizliiklerini agikga gosterirler. Bunlar, tedbirli bir sekilde 6nlem alinmasi
gereken diktatorce egilimlerdir. Yargida gorevini iyi yapan herhangi bir bagkan,
yargi haksizca, acimasizca ve alenen saldir1 altinda oldugunda, yargiy: itibarma

gelecek olasi bir zarara kars1 korumaya kendini zorunlu hisseder.

AAMB gibi bir forumda, saldir1 altindaki kardes kurumlarimizi
desteklemek zorundayiz. Her nerede hukukun iistiinliigii ve anayasal diizen
tehlikeye atilmaya calisiliyorsa, sesimizi duyurmaya mecburuz. Ancak bunu
yargtya yakisan bir sekilde yapmaliyiz. Bizim kurallara uyan kimseler ya da
halkgi kimseler degil, anayasal doniisiimiin temsilcileri olmamiz gerekir.
Bakis agimiz1 ya da kararlarimizi harekete gegiren faktoriin asla herhangi bir
kisiden gelecek bir alkis ya da onay ve “olumlu” medya ilgisi olmamasi gerekir.
Kendi milletlerimize ve kitalarimiza hizmet etmeye samimi olarak bagh
kalmak ve evrensel topluma ne yaptigimizi ve yaptigimiz isi gerceklestirme

seklini anlatmak bizi daima tesvik etmelidir.

Higbir erkin bagimsizligini, bilhassa yargmin bagimsizligini tehlikeye
atmadan, devletin {i¢ organinin miisterek menfaate iliskin meseleleri ¢6ziime
kavusturmak tizere etkilesime girmelerine yonelik yollarin arastirilmasi aymn
derecede 6nemlidir. Federal Almanya bunu yapmaktadir ve gesitli derecelerde
de olsa Giiney Afrika da bunu basarmaktadir.

Afrika Anayasa Yargisi Konferans: ve Anayasa Mahkemesi ve tiim

Giiney Afrika Yargist adina, Tiirkiye Cumhuriyeti Anayasa Mahkemesini 52.
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Yildoniimii vesilesiyle tebrik ederim. Kendilerine iyi organize edilmis Kongre,
sicak karsilama ve misafirperverlik dolayisiyla tesekkiir eder, AAMB’ye
Ikinci Kongreye iliskin miizakerelerde basarilar dilerim. Bu Kongrede
alinacak kararlarin, bireysel ve kurumsal olarak, anayasa yargisini ve yargi
bagimsizliginin tstlinliigiinti, Asya Kitasinin geri kalanina ve Diinyaya

yayma konusunda ¢ok yararli olacagini umarim.

Tesekkiir Ederim.






Opening Speech of the Second Congress of the
Association of Asian Constitutional Courts and
Equivalent Institutions

Mogoeng Mogoeng
Vice of the Conference of Constitutional Jurisdictions of Africa(CCJA), The
President of the Constitutional Court of South Africa

Your Excellency, President Hasim Kili¢, the President of the Turkish
Constitutional Court, Dr. Gianni Buquicchio, the President of the Venice
Commission, Prof. Dr. Gerhart Holzinger, the President of the European
Conference of Constitutional Courts, Mr. Park Han-Chul, the President of
the Constitutional Court of Korea, esteemed Board of Members, honourable
Colleagues, the Secretariat, distinguished guests, ladies and gentlemen, I greet you.

I wish to thank the President of the Constitutional Court of Turkey
who is also the current President of the Association of Asian Constitutional
Courts and Equivalent Institutions (AACCEI), Mr. Kilig, for the invitation
extended to the President of the Conference of Constitutional Jurisdictions of
Africa (CCJA) to participate in this memorable occasion marking the Second
Congress of the AACCEI which coincides with the 52™ Anniversary of the
Constitutional Court of Turkey. The President of the CCJA, Prof. T.Holo is
unable to attend and has asked me to pass his fraternal greetings and message
of support to you all, on behalf of the CCJA.

I wish to congratulate President Kili¢ and all the Judges of the
Constitutional Court of Turkey on the 52" anniversary of your Court. Under
your leadership, President Kilig, the Constitutional Court of Turkey has
continued to make considerable strides, even during difficult times, to enforce
the observance of the rule of law and to protect the fundamental rights of
the Turkish people. Through your judgments, you have displayed utmost
allegiance to the oath of office or the solemn affirmation you took as a Judge.
Your Court has become a beacon of hope and a major force to be reckoned
with in the advancement of constitutional justice in Asia and the world.
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We live in a world where a disturbing number of dictatorships
masquerading as constitutional democracies are identifiable, where several
nations have not tasted peace in a long time as a result of factional feuds,
wars and coup de tats, where corruption and crime in general are markedly
high, where poverty and unemployment in the land of plenty are rife,
as well as where accountability, the rule of law, human rights and good
governance are routinely undermined, either overtly or in a subtle and more

sophisticated way.

It is with particular regard to these concerning developments or state
of affairs that we must approach our deliberations at this august gathering.

Public and international confidence in the Judiciary, which is a critical
component of its moral authority, largely determines whether hope for the
survival of a constitutional order may still be entertained, even when the
other two arms of the State would have failed to carry out their respective
constitutional mandates properly. This is precisely because the Judiciary,
which is the unelected Branch of government, is the constitutional conscience
of a nation. A conscience that is in turn inextricably linked to a Judge’s Maker

or innermost being.

No wonder, every witness appearing before the courts must, in most if
not all jurisdictions, swear to God or make a solemn affirmation in relation to
the truthfulness of what they are about to say, before his or her evidence may
be considered seriously. Similarly, every affidavit that serves before a court of
law must be signed only after the deponent would have been made to connect
with his or her conscience through an oath or solemn affirmation. It is not
supposed to be an inconsequential ritual, but a serious undertaking to tell
the truth, although many still lie through their teeth, this solemn assurance
notwithstanding. This principle does not, however, apply to the co-operations

of other Branches of government, as a matter of practice.

The Judiciary bears that moral authority that has led to 1ts universal
acceptance as the conscience of a nation as a result of which, no Head of State,
Cabinet Member, Leader or Member of Parliament may validly assume office
until the bearers of the moral authority of the nation or the conscience of
the nation personified (a Judge) has administered either the oath or solemn
affirmation to them.
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The Judiciary 1s the guarantor of any genuine constitutional democracy
and a co-equal arm of the State with the Executive and Parliament. Sadly, their
role has over the years been relegated to the low level of either undeserved
and yet specially glorified “public servants” or a necessary thorn in the flesh
of the political arms of the State or a serious inconvenience, necessary to
create a semblance of compliance with the requirements of a constitutional
democracy, that must often be reminded of and put in its so-called rightful
place. The extreme restraint that flows from the centuries-old conservative
outlook that has characterised the Judiciary has allowed some functionaries
in the political arms of the State to effectively lower the respect, standing and
dignity of the Judiciary. And this affects the respect that the public accords
the Judiciary, which in turn extends to the authority of the Judiciary and their
standing, before the eyes of the public.

The time has come. And now is the time, to use regional, continental
and global judicial structures like the Association of Asian Constitutional
Courts and Equivalent Institutions, the Conference of Constitutional
Jurisdictions of Africa, Conference of European Constitutional Courts and the
World Conference on Constitutional Justice, to reaffirm and assert the rightful
place and authority of the Judiciary at a national, regional, continental and
global stage. It cannot be correct that most of the major decisions relating to
court budgets, court administration, the creation of tribunals or courts and the
appointment of Judges to them, at a national, regional, continental and world

stage, are left entirely to the Executive.

We thus have to take our engagement at a forum like this far beyond
the apparently harmless and routine over-indulgence in the niceties of sheer
intellectual and jurisprudential cross-fertilization, important as they are, and
confront the daily challenges that affect the court system. I am gratified by the
vision and boldness of the organisers of this magnificent Congress who have
extended our deliberations to the Judiciary’s relationship and engagement
with political arms of the State and to how best the Judiciary can protect the

constitutional order.

We would do more justice to our meeting if we were to identify challenges
that have great potential to undermine our capacity to dispense justice to all
without fear, favour or prejudice, irrespective of how powerful or influential

one of the parties or interested personalities or institutions might be.
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At some stage we need to take a closer look at judicial independence,
individual Judge and institutional independence. Issues like the length of the
term of office, the desirability or otherwise of its renewability, remuneration
packages, retirement benefits, budget allocation, the determination of its size
and its deployment, the Judiciary’s power to set its own strategic objectives and
actualize them according to its own order of priorities, judicial appointment
processes, their transparency and objective credibility as well as the ease or
difficulty with which Judges can be removed from office and the physical
security. The image and prestige of the Judiciary must be restored to its rightful
constitutional space and be preserved. And nobody but the Judiciary itself can
do that. Constitutional democracies must not be allowed to create the false
impression that the Judiciary enjoys its rightful place as an arm of the State
when in reality they are nothing short of a group of decision-makers located

within one of the Ministries of the Executive, with limited independence.

We have depended on the goodwill and benevolence of our political
counterparts to recognize and protect the status, dignity, independence, and
prestige of the Judiciary for far too long. It has not borne minimal fruit. Signs
abound, that wherever the Judiciary is truly independent or is manifesting
signs of genuine independence and allegiance to the Constitution and
commitment to the duty to protect the constitutional order, open intolerance
of this oath-borne commitment are manifested by some members of the
political arms of the State who want to enjoy unfettered power, and who seem
to want to freely criticise the Judiciary harshly but never themselves to be
criticised. Those are dictatorial tendencies to be vigilantly guarded against.
Any head of the Judiciary worth has or her salt is duty-bound to protect the
potential reputational damage of the Judiciary when unfairly, severely and

publicly attacked

In a forum like the AACCEL we need to rally around our sister
institutions who are under attack. We need to have our voices heard wherever
the rule of law and the constitutional order is sought to be compromised, but
in a manner that behoves the Judiciary. We are meant to be constitutional
transformation agents and not conformists or populists. It should never
be “positive” media coverage, an applause or approval from anybody that
inform or motivate our outlook or decisions. We must always be fuelled by
our unadulterated commitment to serve our respective nations and continents

and by extension the global community to what we do, the way we do it.
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It is equally important that ways be explored for the three arms of the
State to interact to thrash out matters of common interest, behind closed doors,
without compromising the independence of any, especially the Judiciary.

Germany does it and so does South Africa albeit to varying degrees.

On behalf of the CCJA and on behalf of the Constitutional Court and the
entire Judiciary of South Africa, I again congratulate the Constitutional Court
of Turkey on its 52" Anniversary. I thank them for a well-organised Congress,
for the warm reception and hospitality and wish the AACCEI success in the
deliberations of the Second Congress. I hope that the resolutions to be taken
in this Congress will go a long way in spreading constitutional justice and
the paramountcy of judicial independence, individual and institutional, to the
rest of the Asian Continent and the World.

I Thank You.






Asya Anayasa Mahkemeleri ve Muadili Kurumlar
Birliginin Ikinci Kongresi A¢ilis Konugsmasi

Prof. Dr. Gerhart Holzinger
Avrupa Anayasa Mahkemeleri Konferans: Baskani, Avusturya Anayasa
Mahkemesi Baskani

Sayin Baskan,
Baylar, Bayanlar,

Sayin Meslektaslarim,

Basta Saymn Baskan Hasim Kilic olmak iizere Tiirkiye Cumhuriyeti
Anayasa Mahkemesine Asya Anayasa Mahkemeleri ve Muadil Kurumlar
Birliginin 2. Kongresine katilmaya beni davet ettikleri i¢in en icten sekilde
tesekkiir etmek isterim.

Avusturya Anayasa Mahkemesinin halen baskanlhigini yiriittigi
Avrupa Anayasa Mahkemeleri Konferansini, tiim diinyada anayasa yargisi
i¢in oldukca 6nemli olan bu etkinlikte temsil etmek benim igin biiyiik bir

keyif ve onurdur.

Bugiin buraya gelmis olan herkesi birlestiren sey, ilk olarak yasama,
ylirlitme ve ayni zamanda yargiya iliskin tiim devlet faaliyetinin anayasaya
bagli ve anayasaya uygun olmak zorunda oldugu ve ikinci olarak, bir anayasa
mahkemesinin anayasanin gozetilmesini giivence altina aldig1 anlayisina, yani
anayasa yargisi fikrine olan bagliligimizdir. Boylece, anayasa yargis: fikrini
olusturan Hans Kelsen’in calismalarinda ifade ettigi iizere, anayasa yargisi
“anayasanin gercek koruyucusudur.” Bu kavramin demokrasiye ve hukukun
tstiinligiine iliskin biiyiik 6nemi asagidaki gibi tanimlanabilir: “Anayasa’ya
aykirt kanunlart iptal etme yetkisi olan bir anayasa mahkemesini tesis etmeyen bir

Anayasa, parlamayan bir 1giktir.”

Devlet faaliyetinin anayasalligini temin ederek ve 6zellikle bireylerin

temel haklarmi koruyarak, anayasa yargisi esasen hem hukukun tistiinltigtinii
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muhafaza etmeye hem de demokrasiyi istikrara kavusturmaya ve neticede bir

biitiin olarak siyasi sisteme katkida bulunur.

Bizim agimizdan, yani Anayasa Mahkemeleri Bagkanlar1 ve Uyeleri
agisindan bu gercek, hukukun tistiinliigiiniin ve tilkelerimizdeki demokrasinin
korunmasi icin iist diizeyde bir sorumluluk teskil eder. Bu, yargi gorevlerimizi

yerine getirirken daima bilincinde olmamiz gereken bir sorumluluktur.

Bu sorumluluk, yargiya iliskin belirli bir degerler ve inanglar sistemini,
yani miimkiin olan en yiiksek mesleki yeterlilik, anayasanin uygulanmasina
asir1 baglilik, siyasi, sosyal ya da sahsi menfaatlere siirekli uzaklik ve tarafsizca
karar verme yoniinde daimi isteklilik ile beslenen bir zihinsel tutumu gerekli
kilar.

Ancak biz, her birimiz kendi basina, siirekli olarak bu amagclara yonelik
caba gosterirsek, parcasi oldugumuz anayasa mahkemeleri, devletin ve
toplumun menfaatine kendilerine verilen gorevlerin, ne kadar ¢ok sayida ve
ne kadar zor olabilseler de, iistesinden gelme durumunda olacaktir. Ancak
boyle bir tutum, bir anayasa mahkemesinin ¢alismasi icin gerekli olan kamu
gilivenini kazanmasina izin verecektir. Gergekten, bir anayasa mahkemesinin
kendi gorevini dis faktorlerce yonlendirilmeksizin, dogru ve etkilerden uzak
sekilde yerine getirdigi konusunda {iilkedeki insanlarin giiveninden emin
olmasi sahip oldugu en degerli servettir. Siyasi olarak ya da sosyal olarak zor
zamanlarda, mahkeme hukukun iistiinliigiinii ve demokrasiyi giivence altina

almaya katkida bulunurken bu gercege dayanabilir.
Sayin Baskan,
Baylar Bayanlar,

Sayin Meslektaslarim,

Avrupa Anayasa Mahkemeleri Konferansi Bagkani sifati ile bazi
aciklamalarda bulunmak igin de bu firsattan istifade etmek isterim.

Gegen on yillik siire zarflarinda uluslararas: gelismelerin bir sonucu
olarak, anayasa mahkemeleri arasindaki tecriibe ve goriis aligverisi, gerek

bolgesel diizeyde gerekse evrensel diizeyde, giderek 6nem kazanmaktadir.

Boylece, Avrupa Anayasa Mahkemeleri, Eyliil 2011'de Diinya Anayasa

Yargisi1 Konferansimnin kurulmasma sicak bakmistir. Bu siire zarfinda, ¢ogu
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Asya ve Avrupa’dan olmak iizere 86 Anayasa Mahkemesinin bu birlige

katilmis olmasindan dolay:r memnuniyet duymaktayim.

En oOnemlisi, Asya Anayasa Mahkemeleri ve Muadil Kurumlar
Birliginin kurulmasina bilhassa sicak bakiyoruz. Bu Birlik 6zellikle ilginctir,
¢iinkii bize Asya Anayasa Mahkemeleri ile ¢ok tarafli bir diizeyde karsilasma
firsat1 da vermektedir. Boylece, Asya ve Avrupa’daki Anayasa Mahkemeleri

genisletilebilir.

Eylil 2012'de Seulde AAMB'nin agilis kongresine katildigimi
hatirlamak hosuma gider. Diinya Anayasa Yargis1 Konferansi penceresinden
bakinca, AAMB'nin hatir1 sayilir sayida iiye mahkeme ve muadil kurumla
beraber, o zamandan bu yana ¢ok umut verici bir sekilde gelismis oldugunu
fark etmekten memnuniyet duymaktayim.

Anayasa mahkemelerinin, evrensel ya da bolgesel diizeyde, c¢ok
tarafli birliklerinin temel gorevi, {iye mahkemeler arasinda bilgi alisverisini
tesvik etmek, anayasa hukuku ve anayasa yargis1 meselelerine iliskin goriis
aligverisini desteklemektir. Ayrica, bu tiir birliklerin demokrasinin ve
hukukun {istiinliigliniin temel bir unsuru olarak anayasa mahkemelerinin
bagimsizligini giiclendirmeyi ve muhafaza etmeyi savunmalari 6nemlidir.
Sunu asla unutmamaliyiz ki anayasa yargisina iliskin gorevleri hem uygun
hem de etkili sekilde yerine getirmek, diger devlet organlar ile ozellikle
de hiikiimet ya da parlamento ile gerilimlere yol agabilir. Boylelikle,
birliklerimizin bir diger énemli amaci, iiye mahkemelerin bagimsizligi ne
zaman siyasi gelismelerle tehdit altinda olsa, anayasa mahkemeleri arasindaki

dayanismay1 gliclendirmektir.
Sayin Baskan,
Baylar Bayanlar,

Sayin Meslektaslarim,

Anayasa yargist fikrini gelistirdiiniz ve ayni zamanda bunu tiim

Asya’ya yaydiginiz icin her seyin gonliiniizce olmasini dilerim.

Birka¢ giin icinde, 12 ila 14 Mayis 2014 tarihleri arasinda, Avrupa
Anayasa Mahkemeleri Konferansinin 16. Kongresi Viyana'da gerceklesecektir.



40 Anayasa Yargist 31 (2014)

Bazi Asya Anayasa Mahkemeleri temsilcilerinin bu Kongrede yer alacak

olmasmdan dolayr memnuniyet duyarim.

Son olarak, Saymn Bagkan size ve AAMB 2. Kongresini diizenleyen
Tiirkiye Cumbhuriyeti Anayasa Mahkemesine ve ayrica Asya Anayasa
Mahkemelerinden gelen Sayin meslektaslarim hepinize, bu konferansin her

acgidan basarili olmasi yoniinde en iyi dileklerimi sunarim.

Tesekkiir Ederim.



Opening Speech of the Second Congress of the
Association of Asian Constitutional Courts and
Equivalent Institutions

Prof. Dr. Gerhart Holzinger
The President of the Conference of European Constitutional Courts, President of the
Constitutional Court of the Republic of Austria

Mr. President,
Ladies and Gentlemen,

Dear Colleagues,

I'would like to thank the Constitutional Court of the Republic of Turkey
— and in particular President Hasim Kili¢ — very cordially for inviting me to
participate in the 2™ Congress of the Association of Asian Constitutional

Courts and Equivalent Institutions.

It is a great pleasure and honour for me to represent at this event,
which is highly significant for constitutional justice throughout the world,
the Conference of European Constitutional Courts, which the Austrian

Constitutional Court is currently chairing.

What unites us all who have come here today is our commitment to the
idea of constitutional justice. Le., to the concept that, firstly, all state action —
with regard to legislation, government and executive as well as jurisdiction —
must be based on the constitution and be in accordance with the constitution,
and that, secondly, a special constitutional court guarantees the observance
of the constitution. Therefore, constitutional justice is the “true guardian of
the constitution”, as Hans Kelsen, who established the idea of constitutional
justice, put it in his works. The overwhelming significance of this concept
with respect to democracy and the rule of law may be described as follows:
“A Constitution which would not establish a constitutional court with the power to
annul unconstitutional acts is a light which does not shine.”
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By guaranteeing the constitutionality of state action and, in particular,
by protecting the individuals’ fundamental rights, constitutional justice
contributes essentially both to maintaining the rule of law and to stabilizing

democracy and, consequently, the political system as a whole.

For us, the Presidents and members of constitutional courts, this fact
entails a high degree of responsibility for the protection of the rule of law
and of democracy in our countries. It is a responsability we always need to be

aware of when exercising our judicial functions.

This responsibility requires a particular judicial ethos! Le., a mental
attitudeborneby the highest possible professional qualification, by a passionate
commitment to the enforcement of the constitution, by an invariable distance
from political, social or personal interests, and by the intransigent willingness
to decide unbiasedly.

Only if we, each of us on his or her own, incessantly strive towards these
goals, the constitutional courts which we are part of will be in a position to cope
with the tasks assigned to them for the benefit of state and society, no matter
how numerous or how difficult these tasks may be. Only such an attitude
will allow a constitutional court to gain public confidence which is essential
for its work. Indeed, it is the most valuable asset of every constitutional court
to be sure of the confidence of the people living in a country in the correct
and unaffected way of accomplishment of its tasks, unswayable by external
factors. In politically or socially difficult times, the court can rely on it when

making its contribution to guaranteeing the rule of law and democracy.
Mr. President,
Ladies and Gentlemen,

Dear Colleagues,

I'would like to take this opportunity to make some specific remarks in my

capacity as the Chairman of the Conference of European Constitutional Courts.

As a consequence of the international development of the past
decades, the exchange of experience and opinions between constitutional
courts is becoming increasingly important, at the regional level as well as at
the global level.
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Therefore, the European constitutional courts have welcomed the
establishment of the World Conference of Constitutional Justice in September
2011. I am delighted in the fact that in the meantime 86 Constitutional Courts
have already joined this association, among them many Courts from Asia and
Europe.

Above all, we especially welcome the establishment of the Association
of Asian Constitutional Courts and Equivalent Institutions. This association
is particulary interesting because it gives us the opportunity to encounter
Asian constitutional courts at a multilateral level, too. Thus, the rich bilateral
contacts already existing between constitutional courts in Asia and Europe,
can be extended in a valuable way.

I still like to remember taking part in the inaugural congress of the
AACC in Seoul in September 2012. From the point of view of the CECC, [ am
glad to notice that the AACC has developed in a very promising manner since

then, with a considerable number of member courts and equivalent bodies.

The primary function of multilateral associations of constitutional courts,
at a global or at a regional level, is to encourage the exchange of information
between its member courts, and to support the exchange of opinions on issues
of constitutional law and constitutional justice. Furthermore, it is important
that such associations stand up for maintaining and strengthening the
independence of constitutional courts as a key element of democracy and the
rule of law. We always have to bear in mind that, performing the functions of
constitutional justice both properly and effectivey may give rise to tensions
with other state organs, especially government or parliament. Therefore,
another important aim of our associations is to strengthen the solidarity
between constitutional courts whenever the independence of member courts
is threatened by political developments.

Mr. President,
Ladies and Gentlemen,

Dear Colleagues,

I'would therefore like to wish you all the best for developing the idea of

constitutional justice as well as for spreading it throughout Asia.
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In a few days, from 12 to 14 May 2014, the 16" Congress of the
Conference of European Constitutional Courts will take place in Vienna. I am
pleased that representatives of several Asian constitutional courts will take
part in that congress.

Finally, I wish you, Mr. President, and the Constitutional Court of the
Republic of Turkey as the organiser of the 2" Congress of the AACC, as well
as all of you, dear colleagues from Asian constitutional courts, the very best
for a successful conference in each and every respect.

Thank you.



Asya’da Baris ve Insan Haklarmin Korunmasina
Yonelik Uluslararast Isbirligi

Park Han-Chul
Diinya Anayasa Yargis: 3. Konferans: Ev Sahibi,
Kore Anayasa Mahkemesi Bagkani

Tiirkiye Cumhuriyeti Anayasa Mahkemesi ve AAMB'nin Sayin Bagkan,
Sayin Baskanlar,
Oturum Baskanlari,

Seckin temsilciler,

May1s 2012'de Seul'da yapilan Agilis Kongresi'nden sonra Tiirkiye'de
AAMB'nin 2. Kongresine katilmak {izere sizinle tekrar bir araya gelmek
benim i¢in biiyiik bir keyiftir.

Iki y1l 6nce, ilk Kongre'de Asya’da insan hak ve ozgiirliiklerinin,
demokrasinin ve hukukun istiinliigiiniin gelistirilmesine yonelik birlikte
calismay1; Asya bolgesinde zamanin ruhuna, tarih ve kiiltiire uyacak bicimde
anayasal yorum igin bir standart ve anayasa yargisi i¢in yeni bir sistem
bulma konusunda isbirligi yapmay1;, ve herkes igin mutlulugu ve insan
onurunu temin etme yoniinde her ¢abay1 gostermeyi taahhiit ettigimiz Seul
Deklarasyonu kabul edilmistir.

Bugiine dek, Asya’daki Anayasa Mahkemeleri ve anayasa yargisini
uygulayan diger tiim kurumlar, AAMB cercevesinde anayasa hukuku ve
anayasa yargisina iliskin bilgi alisverisinde bulunmus, tecriibe ve bilgilerini
paylasmislardir. Simdi, mevcut kazanimlarin {izerine eklemeye ve Asya
halkinin hak ve 6zgiirliiklerinin, hukukun istiinliigiintin ve demokrasinin
gelismesini saglamaya yonelik yeni ve yaratict bir ¢are aramanmn zamani
gelmistir. inamyorum ki bu amagla kalic1 baglar1 ve isbirligini giiclendirmek
i¢in bir yol bulma zamanidir.
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Diinya Insan Haklar1 Konferansmi takiben 25 Haziran 1993 tarihinde
kabul edilmis olan Viyana Bildirgesi ile insan haklarmin evrensel olarak
saygl gormesi, bu tiir degerleri desteklemek icin etkili uluslararasi araglar
gelistirme ya da birlikte hareket etme ihtiyaci ve de insan haklarini gelistirme

ve korumaya yonelik uluslararas: sistemler kurma geregi beyan edilmistir.

Ikinci Diinya Savaginda ciddi insan haklar1 ihlalleri yasandigindan,
diinya, insan haklarmin uluslararasi diizeyde korunmasinin ulusal diizeyde

korunmas: kadar 6nemli oldugu gergegini kabullenmistir.

Haklar1 ihlal edilmis kimseler i¢in hukuk yollarinin bulunmasi gerekir.
Aksi takdirde, insan haklari, herhangi bir normatif gii¢ olmaksizin, yalnizca
ders kitaplarinda kalir.

Ancak, ulusal bir anayasa mahkemesinin ya da muadil bir kurumun dar
kapsaml yetkisi dikkate alindiginda, bu mahkeme ya da kurumun verecegi
karar sadece sinirli bir rol oynayabilir. Ve bu durumda, uluslararasi ortaklik
devreye girer. Ulusal smirlarin, 6zellikle insanliga karsi suglar gibi insan
haklarimin evrensel olarak saygi gormesini ilgilendiren meselelerde engel
teskil etmemesi gerekir. Bunlar hep birlikte paylasmak zorunda oldugumuz

evrensel meselelerdir.

Evrensel boyutta insan haklarina yonelik sayginin daha da arttigini
ileri slirmek, insanliga kars1 insan haklar1 ihlallerinin kontrol altina alindigim
ve magdurlara bolgesel diizeyde hukuk yollarina erisimin saglandigini
iddia edebilmek icin, Asya’daki Anayasa Mahkemeleri ve muadil kurumlar,
uluslararasi isbirligini giiclendirmek zorundadirlar. Siirekli diyalog halinde,
ancak Asya’daki insan haklar1 tablosunu bir ileri diizeye getirebilecegiz ve
insan haklari, demokrasi ve hukukun iistiinliigiine iliskin ortak bir anlayis
gelistirebilecegiz. Bu sekilde, tim Asyalilar i¢in daha iyi bir hayat temin
edebiliriz.

Aslinda, 1959’da kurulmus olan Avrupa Insan Haklar1 Mahkemesinin
basarilari, insan haklarmi korumada bolgesel isbirliginin gliciiniin iyi
gostergesidir. Uluslararas1 diizeyde insan haklarmin korunmasmin daha
etkili oldugu ortaya ¢ikmuistr.

Diger kilit bolgelerde, Inter-Amerikan Insan Haklar1 Mahkemesi ve
Afrika Insan ve Halklarin Haklari Mahkemesi gibi birtakim aktif bolgesel
sistemler simdiden bulunmaktadir.
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Icinde yasadigimiz Asya, en faal sinai iiretimi olan, en biiyiik ve
niifusu en fazla olan kitadir ve Asya'nin 2020’ye kadar Avrupa Birliginden
daha biiytik bir pazara doniismesi beklenmektedir. Bolge ici ticaret ve yatirim
da, Asya ekonomilerini daha yakin olarak birbirlerine bagli kilacak sekilde

btiytimektedir.

Asya’nin bu statiisii ve biiylime potansiyeli dikkate alindiginda,
inaniyorum ki bolge igerisinde insan haklarni daha fazla korumak igin
anayasa mahkemeleri ve muadil kurumlar arasmndaki bu 6énemli igbirligini

gliclendirmemiz gerekir.

Bu ytlizden, AAMB {iyeleri arasinda daimi bir iletisim kanali kurmamizi
oneririm. Umuyorum ki, bu sekilde, Kongreler arasinda bile her iilkenin
onemli kararlarini ve insan haklarna ve anayasalara yonelik yeni, dnemli
fikirleri paylasabiliriz.

Birligin tiyeleri, benzer davalari ya da meseleleri ele elmaya iligkin
tecriibelerini paylasabilir ve birbirlerine énemli yardim saglayarak, bilgilerini
bir araya getirebilirler. Insan haklar1 hukukunun ve anayasa hukukunun
gelismesi konusunda aktif sekilde miizakereyi tesvik etmek {iizere {iye
tilkelerin igtihatlarmi ya da baska bir faydali bilgiyi internet sitemizde erisilir
kilabiliriz.

Inaniyorum ki insan haklarinin korunmasi igin boyle bir bolgesel
isbirligi, insan haklarinin etkili bi¢cimde korunmasi yoluyla Asyalilar igin
daha iyi bir gelecegin temelini atacak ve hukukun tistiinliigiiniin gelismesini

saglayacaktir.

Bu isbirligi sekli, bolgesel 6zellikleri yansitmalidir ve BM Insan Haklar1
Komisyonu ya da BM Miilteciler Yiiksek Komiserligi gibi evrensel insan

haklari sistemlerini tamamlayabilmetir.

Cok iyi bildiginiz {izere, Miisliimanlik, Konfiigyiisciilitk, Budizm,
Hinduizm ve Hiristiyanlik gibi pek cok farkli din Asya’da bir arada var
olmaktadirlar ve tarihi, kiiltiirel deneyim veya ekonomik, siyasi kalkinma
diizeyi, Asya'da tilkeden tilkeye ¢ok degisiklik gostermektedir.

Asya’nin biiyiik bir kita olmasina ve diger bolgelere kiyasla pek
¢cok heterojen parganin bir toplami olarak goriilebilmesine ragmen,
ben bunun sadece goreceli bir konu oldugunu diistiniiyorum. Bolge

icerisindeki ekonomik bagimsizlik artmakta ve bolgedeki tilkeler arasinda
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sosyal, kiiltiirel alisverisler nicelikte ve nitelikte onemli Ol¢iide gelisme

gostermektedir.

Ayrica, Asya tilkeleri arasinda halklarin ihlal edilemez haklarinin
korunmas: gerektigi yoniinde evrensel bir goriis birligi vardir. Eger
Asya tilkeleri bolgesel diizeyde insan haklarinin korunmas: ihtiyacina
iliskin mutabakata varabilir ve bu amacla somut bir eylem plan1 {izerinde
anlasabilirlerse, Asya toplumunun heterojen yonlerinin biiyiik bir sorun

teskil etmeyecegini diisiiniiyorum.

Zaman gelince, Asyalilarin hak ve ozgiirliiklerini gelistirmek {izere
Anayasa Mahkemeleri ve muadil kurumlar arasinda kalict isbirliginin ve
baglarin kurulmasindan sonra, bagkaboélgelerde var olan bolgesel insan haklar:

sistemlerine iliskin uluslararasi ¢alismalara ve miizakerelere baslayabiliriz.

Baslangicta Avrupa Insan Haklar1 Mahkemesi diizeyinde bir kurum
kuramayabiliriz. Ne var ki, ortak zeminlere dayali bir anlasmaya varmak ve
farkliliklarin neler oldugunu tespit etmek tizere uluslararasi seminerler ya da

calistaylar diizenlemekle baslayabiliriz.

Oncelikle insan haklarinin korunmasi agisindan her Asya iilkesinin
hangi alanlar iizerinde mutabik kaldigini gézden gecirebilir ve daha sonra,
insan haklarinin kapsamina ve ayni zamanda insan haklarini korumak iizere
tasarlanmis pek ¢ok farkli sisteme iliskin miizakeremizi giderek gelistirebiliriz.
Bu sekilde, bireyler ve toplum arasindaki uyum ile ilgili Asya degerlerinden
odiin vermek zorunda kalmadan insan haklarinin evrensel degerlerle tutarl

sekilde korunmasini temin edecek bir yol bulabiliriz.

Bubaglamda, kendi iilkelerinde demokrasiyi, hukukun iistiinliigiinii ve
insan haklarin1 korumus olan Anayasa Mahkemelerinin ve muadil kurumlarm
iiyeleri olarak bu siirece katilimin zaruri oldugunu diisiiniiyorum. Gergekten,
AAMB tiyeleri Asya’da hukukun {istiinliigtiniin tesisinde ve demokrasinin,

insan haklarinin korunmasinin gelismesinde énemli bir rol oynamislardir.

AAMB, su anda, sadece Kuzeydogu Asya ve Giineydogu Asya’y1
degil, ayn1 zamanda Giineybati Asya ve Orta Asya’daki biiyiik tilkeleri de
kapsamaktadir. Bu sebeple, bu Birligin Asya’da insan haklarinin korunmasi
i¢in uluslararasi igbirligini tesvik etmede biiyiik bir rol oynamasi gerekir.

Giineydogu Asya Milletler Birligi (ASEAN), ASEAN Hiikiimetler arast

Insan Haklar Komisyonu'nun (AHIHK) kurulusunun temelini atmis ve
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Komisyon'un usul ve esaslar1t Temmuz 2009'da kabul edilmistir. Komisyon'un
Asya bolgesinde daha etkili bir insan haklari sistemi olusturmada énemli bir

rol oynamasini bekliyoruz.

Gerek AAMB'nin gerekse AHIHK nin iiyeleri olan Tayland, Endonezya,
Malezya ve Filipinler énemli bir rol oynayabilirler. Ve Tiirkiye ve Rusya,
Avrupa Insan Haklart Mahkemesine iligkin tecriibelerini ve kazanimlarm

paylasabilirler.

Iyi bilinen bir goriis vardir: “Baslamak bitirmenin yarisidir.” Eger biz
AAMB’de Asya bolgesinde insan haklarimi korumaya yonelik calismalar ve
siki isbirligi yapmaya yonelik bir forum diizenlersek, tiim Asyalilarin temel
haklar1 daha tam olarak giivence altina alinabilir.

Ayrica, Asya’da insan haklarinin korunmasini hedefleyen uluslararasi
igbirliginin bu sekilde giiclendirilmesi bolgesel barisi saglayabilir. Gegen
ylizyilda, pek ¢ok Asya iilkesi savaslar ve ciddi insan haklari ihlalleri yasadi.
Bu kétii talihin altinda yatan asil sebeplerden biri, insan onuru ve haklarinin
ihmali oldu.

Asyalilarin insan haklarmi korumaya yonelik yapilan uluslararas:
isbirligi ve dayanismanin ge¢mis tecriibelerimizden ders almada doéniim
noktasi olacagini diisiiniiyorum. Insan haklari ihlaline iliskin gegmis
trajedileri tekrarlamamaliyiz. Avrupa deneyiminden, Avrupa Insan Haklari
Mahkemesinin faaliyetlerinin Avrupa’ya birligi getirdigini ve Avrupa
bolgesinde baris: giiclendirdigini 6grendik.

AAMB'nin bu 2. Kongresinin tarihte tam bir yeni sayfa agan degisim

i¢in 6nemli bir ivme olarak kaydedilmesini dilerim.

Umarim ki Kore Anayasa Mahkemesi, Asya’da yer alan Anayasa
Mahkemeleri arasindaki isbirliginin tesvik edilmesi ve evrensel anlamda insan
haklarina yonelik sayginin yeniden tasdik edilmesi ve ayrica Asyalilarin insan
haklarinin korunmasina yonelik ¢alismalarin ve miizakerelerin gelistirilmesi

hususunda 6nemli bir rol oynayabilir.

Giizelligi ve tarihi ile {inlii bir sehir olan Istanbul’da bu harika etkinlige
bagarili sekilde ev sahipligi yaptigi igin Tiirkiye Cumbhuriyeti Anayasa
Mahkemesine en derin minnetimi ifade etmek isterim.

Beni dinlediginiz i¢in tesekkiir ederim.






International Cooperation for Human Rights
Protection And Peace in Asia

Park Han-Chul
Chair of the World Conference on Constitutional Justice, President of the
Constitutional Court of Korea

Mr. President of the Turkish Constitutional Court and the AACC,
Honorable Presidents,
Chief Justices, Chairpersons,

Distinguished delegates,

It is my great pleasure that we have met again since the Inaugural
Congress in Seoul, in May 2012 to attend this 2nd Congress of the AACC in
Turkey.

Two years ago, the first Congress adopted the Seoul Declaration, where
we pledged to work together toward the advancement of democracy, rule of
law, and the promotion of human rights and freedom in Asia; to cooperate
in exploring a new system for constitutional justice and a standard for
constitutional interpretation that accord with the history, culture, spirit of the
times in the Asian region; and to make every effort to ensure human dignity
and happiness for all.

To date, the constitutional courts and other forms of institutions
exercising constitutional jurisdiction in Asia have been sharing their
experience and wisdom and exchanging information on constitutional law
and constitutional justice within the framework of the AACC. Now, it is time
that we seek a new and creative way to build on the existing achievements
and further the advancement of democracy, rule of law, and freedom and
rights of the Asian people. I believe that it is about time that we explore a way
to strengthen permanent ties and cooperation for that purpose.
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The Vienna Declaration adopted on June 25, 1993 following the World
Conference on Human Rights states on the universal respect for human rights
and the need for taking joint action or developing effective international
instruments for upholding such values, and the need to establish international

systems to promote and protect human rights.

Having experienced serious human rights violations during the Second
World War, the world has come to terms with the fact that the protection of
human rights at the international level is as much important as that at the

national level.

Judicial remedies should be available to those who have had their rights
violated. Otherwise, human rights would exist only in textbooks, without any
normative force.

Yet, the judgment of a national constitutional court or an equivalent
institutioncan only play a limited role, given the limited scope of its
jurisdiction. And this is where international partnership comes into play.
National borders should not serve as obstacles, particularly in issues involving
universal respect for human rights, such as crimes against humanity. These

are universal matters we have to share in common.

In order to affirm the enhancement of universal respect for human
rights and make sure that human rights violations against humanity are
restrained and victims are given access to legal remedies at the regional
level, the constitutional courts and equivalent institutions in Asia
have to strengthen international cooperation. By engaging in constant
dialogues, we will be able to take the human rights situation in Asia
to the next level and expand common understanding on human rights,
democracy, and the rule of law. This way, we can guarantee a better life

for all Asians.

In fact, the achievements of the European Court of Human Rights
established in 1959 are a good testament to the power of regional cooperation
in protecting human rights. The protection of human rights at the international

level has proved to be more effective.

In other key regions, there are already a number of active regional
systems, such as the Inter-American Court of Human Rights and the African
Court on Human and Peoples’ Rights.
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Asia, in which we live, is the largest and most populous continent with
the most active industrial output, and by 2020, it is expected to turn into a huge
market, larger than the European Union. The intra-regional trade and investment

are also growing, making Asian economies more closely inter-connected.

Given such status and growth potential of Asia, I believe we should
strengthen substantial cooperation between constitutional courts and
equivalent institutions even further to protect human rights within the region.

So I propose that we establish a permanent channel for communication
among the AACC’s members. I hope that, this way, we could share each
country’s important rulings and new, important ideas for human rights and
constitutions, even in between Congresses.

The members of the Association could share their experience of
handling similar cases or issues and bring together their wisdom, providing
substantial assistance to each other. We could also make the members’ case
laws or other useful information available on the website to promote active
debate on the development of human rights law and constitutional law.

I believe that such regional cooperation for human rights protection
will enable the advancement of the rule of law and lay the foundation for a
better future for Asians through effective human rights protection.

This form of cooperation should reflect the regional characteristics,
and it can complement the universal human rights systems, such as the UN
Human Rights Commission or UN High Commissioner for Refugees.

As you are well aware, many different religions such as Muslim,
Confucianism, Buddhism, Hinduism and Christianity coexist in Asia, and
the historical, cultural experience or level of economic, political development
vary greatly from country to country in Asia.

Although it is true that Asia is a huge continent and may appear to be
a sum of many heterogeneous parts compared to other regions, I think this
is just a relative matter. The economic interdependence within the region is
growing, and the social, cultural exchanges between countries in the region
are dramatically increasing in size and quality.

Also, there exists a universal consensus among Asian countries that
people’s inviolable rights should be protected. If Asian countries can reach
a shared understanding on the need for human rights protection at the
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regional level and agree on a concrete plan of action to that end, I think the
heterogeneous aspects of the Asian society will not serve as a big problem.

In due time, we could begin international studies and discussions
on regional human rights systems that exist in other regions, upon the
foundation of permanent cooperation and ties between constitutional courts
and equivalent institutions to promote freedom and rights of Asians.

We may not be able to launch an institution that matches the level of the
European Court of Human Rights from the beginning. We can start, however,
by holding international seminars or workshops to reach an agreement based

on common grounds and identify what the differences are.

We can first look into what areas each Asian country can agree on in
terms of human rights protection, and then gradually broaden our discussion
on the scope of human rights as well as on many different systems designed
to protect human rights. In this way, we may come up with a way to provide
human rights protection consistent with universal values without having to

sacrifice the Asian values of harmony between individuals and society.

In this context, I think it is imperative to participate in the process
as members of constitutional courts and equivalent institutions that have
protected democracy, rule of law, and human rights in their own countries.
Indeed, the members of the AACC have played a crucial role in the
advancement of democracy, protection of human rights, and the establishment

of the rule of law in Asia.

The AACC, at present, involves not just Northeast Asia and Southeast
Asia, but also the major countries in Southwest Asia and Middle Asia. For this
reason, this Association should play a huge role in promoting international

cooperation for the protection of human rights in Asia.

In the Association of Southeast Asian Nations, or ASEAN, there are
the Terms of Reference on human rights adopted in July 2009, which has
laid the foundation for the establishment of the ASEAN Intergovernmental
Commission on Human Rights (AICHR). We expect the Commission to
play an important role in creating a more effective human rights system in

the Asian region.

Thailand, Indonesia, Malaysia and the Philippines, which are members
of both the AACC and the AICHR, could play a key role. And Turkey and
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Russia may share their experience and achievements of the European Court
of Human Rights.

There is a well-known dictum: “Well begun is half done.” If we at the
AACC arrange a forum for substantive cooperation and studies to protect
human rights in the Asian region, fundamental rights of all Asians could be
guaranteed more thoroughly.

Furthermore, such strengthening of international cooperation aimed at
human rights protection in Asia can ensure regional peace. In the last century,
many Asian countries experienced wars and serious human rights violations.
One of the main reasons for this misfortune lied in the neglect of human
dignity and rights.

I think international cooperation and solidarity to protect human rights
of Asians will be a turning point in learning lessons from our past experiences.
We should not repeat the past tragedies of human rights violation. We have
learned from the European experience that activities of the European Court of
Human Rights have brought the European Union together and strengthened
peace in the European region.

I wish that this 2nd Congress of the AACC could be recorded as a

critical momentum for change that opens up a whole new page in history.

I hope that the Constitutional Court of Korea may play a key role in
promoting cooperation among constitutional courts in Asia and reaffirming
the universal respect for human rights, and also in promoting studies and
discussions for protecting the human rights of Asians.

I'would like to express my deep gratitude to the Turkish Constitutional
Court for successfully hosting this magnificent event in Istanbul, a city well-
known for its beauty and history.

Thank you for your attention.






Anayasal Diizenin Korunmasinda Anayasa
Mahkemelerinin ve Yiiksek Mahkemelerin Rolii

Dr. Gianni Buquicchio
Venedik Komisyonu Baskani

Sayin Baskan,

Sayin Bagkanlar ve Uyeler,

Baylar Bayanlar,

Biiyiik sehir Istanbul’a gelmek ve Tiirk dostlarimla bulusmak benim

i¢in her zaman ¢ok biiyiik bir keyiftir!

Asya Anayasa Mahkemeleri ve Muadil Kurumlar Birliginin Ikinci
Kongresine katilmaktan ve Tiirkiye Cumhuriyeti Anayasa Mahkemesinin 52.

Yildoniimiinii kutlamaktan dolay1 bilhassa memnuniyet duyarim.

Venedik Komisyonunun, hem ilk temaslarin dokuz yil once, 2005
yilinda, bagladigi Asya Anayasa Mahkemeleri ile hem de pek ok yildir
isbirligi halinde oldugumuz Tiirkiye Cumhuriyeti Anayasa Mahkemesi ile
mitkemmel iligkileri vardir.

[AAMB]

2005 yiinin Eyliil ayinda Ulan Batur, Mogolistan'da Asya Anayasa
Mahkemeleri Uyelerine yonelik diizenlenen {iciincii seminerde Venedik
Komisyonu, bu mahkemeler arasinda ictihat paylasimini ve bilgi alisverisini

saglamak icin Asya Anayasa Mahkemeleri ile ilk isbirligi anlasmasini Gnerdi.

2007 yihinda, Asya Anayasa Mahkemeleri Uyelerine yénelik Besinci
Konferansta, miizakere konularindan biri, “Asya Anayasa Mahkemeleri Birligi”

kurulmasi oldu.

Bu girisim, Venedik Komisyonunca tam anlamiyla onaylanmis ve
desteklenmis olup, tiim diinyadaki bolgesel anayasa mahkemeleri gruplarinin
izinden ilerlemektedir.
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Mahkemeler arasindaki bu tiir isbirliginin, bdlgesel ve evrensel
diizeyde demokrasi ve insan haklarini giiclendirme hususunda biiyiik énemi

olduguna sarsilmaz bir inancim vardir.

Bu anlamda, Venedik Komisyonu, Tiiziigii 24 Eylil 2011 tarihinde
ylriirliige girmis olan Diinya Anayasa Yargisi Konferansini kurabilmis
olmaktan dolay1 biiyiik gurur duymaktadir.

Kuruldugundan bu yana, Diinya Konferans: tiim diinyadaki anayasa
mahkemeleri ve muadil kurumlar i¢in miizakereler yapilmasina yonelik onde
gelen bir forum haline gelmek iizere biiyiik caba gostermektedir.

2009’da Cape Town'da Asya Anayasa Mahkemelerini Diinya Anayasa
Yargisi Konferansinin Birinci Kongresinde agirlamaktan memnuniyet

duymustum.

Asya Anayasa Mahkemeleri ve Muadil Kurumlar Birligi, daha sonra
2011 yilinda Rio de Janeiro’da Diinya Konferansmin Tkinci Kongresinde yer
almus olup, bu y1lin Eyliil ayinin sonunda Seul’da yapilacak Ugiincii Kongreye

yine katilacaktir.

Bu Birligin Venedik Komisyonu ile Isbirligi Anlasmast yaptig1 yil olan
2012 yilinin Mayis ayinda, Seul'da Asya Anayasa Mahkemeleri ve Muadil

Kurumlar Birliginin A¢ilis Kongresinde bulunma ayricaligini yasadim.

Tiim bu gelismeler ¢ok olumlu ve umut vericidir!

Baylar, Bayanlar,
[Tiirkiye Cumhuriyeti Anayasa Mahkemesi]

Venedik Komisyonu'nun Tiirkiye Cumhuriyeti Anayasa Mahkemesi
ile olan igbirligi, yillar once basladi ve Anayasa Mahkemesi, diizenli
olarak Anayasa Ictihatlar1 Biiltenine ve CODICES veri tabanina katkida
bulunmaktadir.

2004 yilinda, o donemdeki Baskan Saym Mustafa Bumin'den
Mahkemedeki yapilmasi planlanan reform konusunda Komisyonun

goriisiinii igeren bir rapor hazirlanmasi talebi almistik.

Daha o zamanlarda, anayasa degisikligi taslag ile anayasa sikayetinin

getirilmesi 6ngoriilityordu.
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Bu tiir bir sikayetin getirilmesi birkag y1l aldi, ancak bu, benim kesinlikle

sicak bakmis oldugum “2010 anayasa degisiklikleri” yoluyla gerceklestirildi.

Bireysel basvurulara kapilar 2012 yilinin Eylil aymnda acildi. Bu,
Anayasa Mahkemesi icin biiyiik bir adim oldu ve Venedik Komisyonu bu
olumlu gelismeden memnuniyet duydu.

Venedik Komisyonu, 2010 yilinda Hakimler ve Savcilar Yiiksek
Kuruluna iligkin bir goriis sunma firsatinida buldu ve bu reformu, 6nceki
duruma kiyasla Yiiksek Kurulda Bakanin yetkisini azalttigindan, dogru yolda
atilan olumlu bir adim olarak karsiladi.

Ne var ki, Venedik Komisyonunun goriisiinde tavsiye edilenin aksine,
son zamanlarda kabul edilen degisiklikler, Yiiksek Kurulda yer alan Adalet
Bakani'nin yetkilerini 6nemli 6l¢iide artirmistir.

Anayasa Mahkemesi bu konuyu ele almaya baslamistir ve ben

Mahkemenin bu hiikiimleri iptal etmesine kesinlikle sicak bakiyorum.

Venedik Komisyonu, Adalet Bakaninin yetkilerinin, etkili bir bagimsiz

yargiyararina, Yiiksek Kuruligerisinde sinirli kalmasi gerektigi kanaatindedir.

Yarg1 bagimsizligi azami derecede dnemlidir ve higbir surette yarginin
yliriitmenin denetimine tabi olmamasi gerekir.

Anayasa Mahkemesinin roliiniin 6nemi de bu Mahkemenin Twitter yasagina

iliskin son zamanlarda vermis oldugu karar ile etkili bicimde gosterilmistir.

Anayasa Mahkemesi, bu yasak ile Anayasa’'nin 26. maddesinde giivence
altina alan ifade ozgiirliigii ilkesinin ihlal edilmis oldugunu oybirligiyle
tespit etti.

Bu iki kararla, Tiirkiye’de demokrasiye iligkin 6nemli roliinii sergileyen
Tiirkiye Cumhuriyet Anayasa Mahkemesinin bir kez daha gercekten bagimsiz

ve tarafsiz bir kurum oldugu ortaya ¢ikmuistr.

Tiirkiye Cumhuriyeti Anayasa Mahkemesi, kuvvetler ayriligini, yargi
bagimsizligini1 ve insan haklarinin korunmasini temin ederek, Anayasa'nin

etkili koruyucusu olma roliinii yerine getirmektedir.

Bu bakimdan, medyada yer alan bazi makalelerde son zamanlarda
Tiirkiye Cumhuriyeti Anayasa Mahkemesine elestiri ve saldir1 yoneltilmesi
ile ilgili ciddi endigelerimi ifade etmek isterim.
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Sayin Baskan,

Baylar Bayanlar,
[Anayasa Mahkemelerinin Rolii]

Tiirkiye Cumhuriyeti Anayasa Mahkemesi gibi, bugiin burada bulunan
tiim Mahkemeler kuvvetler ayrili§1 ve temel haklar glivence altina alma gibi
ylice bir goreve sahiptirler ve dolayisiyla eger bu goreve sayg: gosterilirse,

baris ve istikrar saglanmis olur.

Fiiliyatta Anayasanin koruyucular1 ve bekgileri olan anayasa
mahkemelerinin rolii, anayasal ilkelerin ihlalini 6nlemek agisindan hayati

onemdedir.

Anayasa mahkemelerinin roliiniin yillar icinde gelistigi aciktir; bu
gelisme Oyle bir noktaya gelmistir ki giintimiizde etkili anayasa yargisi,
gercek bir demokrasinin temel bir 6zelligi seklinde kesinlikle tanimlanabilir.

Anayasa mahkemeleri, anayasanin oOziinde var olan degerlerini
gelistirirler ve anayasanin sabit, miadin1 doldurmus ve eski bir metin degil

ama yasayan ve dinamik bir kaynak olarak kalmasini saglarlar.

Bir anayasa mahkemesinin anayasanin istikrarin1 ve hukukun
dstlinltigiine saygty1 temin etme roliiniin 6tesinde, anayasanin ana bir direk
gorevi gordiigli demokratik siireci gliglendirme ve ilerletmede iistlenecegi

kendine 6zgii bir rolii de bulunmaktadir.

Venedik Komisyonu, Avrupa Konseyinin demokrasi, insan haklarmin
korunmasi ve hukukun tistiinliigii olan temel ilkelerinin gelismesine yardim eder.

Her {ilke farkli olup, farkli bir hizda farkli bir yol izlerken, bu ortak
amaglar hepsi icin gecerlidir ve Venedik Komisyonu tamamen evrensel bu
degerleri gelistirme konusunda AAMB tiyelerinin her biriyle ¢alismaya hazir
bulunmaktadir.

Kore Cumhuriyeti Anayasa Mahkemesi Bagkan1 Sayin Park’in bir Asya

Insan Haklar: Mahkemesi kurma yoniindeki énerisine sicak bakiyorum.

Saymn Baskan Park'in Onermis oldugu adim adim yoOnteminin
kullanilmasiyla, bu girisimin basarili bir sonuca ulasacagini ve yakinda

hayata gecirilecegini umuyorum.
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Venedik Komisyonu, bu 6nemli ugras hususunda yardimci olmaya ve
Avrupa Insan Haklar1 Mahkemesinin birikmis tecriibesini sunmaya hazirdir.

Sayin Baskan,

Baylar Bayanlar,

Asya Anayasa Mahkemeleri Birligi tiyelerinin baglarim1i daha da
gliglendirmelerini diler; Tiirkiye Cumhuriyeti Anayasa Mahkemesinin
yildoniimiinii yiirekten kutlamak isterim.

Tesekkiir Ederim.






The Role of Constitutional and Supreme Courts
In the Protection of the Constitutional Order

Dr. Gianni Buquicchio
President of the Venice Commission

Mister President,
Presidents and Judges,

Ladies and Gentlemen,

It is always an immense pleasure for me to come to the great city of
Istanbul and to meet my Turkish friends!

I am particularly pleased to take part in the second congress of the
Association of Asian Constitutional Courts and Equivalent Institutions and to
celebrate the 52" anniversary of the Constitutional Court of Turkey.

The Venice Commission has excellent relations with both:

- The Asian Constitutional Courts, with whom our contacts began
nine years ago, in 2005 and, of course, with the Constitutional Court
of Turkey, with which the Venice Commission has co-operated for
many years.

[AACC]

It was at the third seminar for Asian Constitutional Court Judges held
in Ulan Bator, Mongolia in September of 2005 that the Venice Commission
proposed its first co-operation arrangement with the Asian Constitutional
Courts in order to facilitate the exchange of information and the sharing of
case-law between these courts.

In 2007 - at the Fifth Conference of Asian Constitutional Court Judges
- one of the topics of discussion was the establishment of an “Association of
Asian Constitutional Courts”.
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This endeavour was fully endorsed and supported by the Venice
Commission and follows in the footsteps of other regional groups of
constitutional courts around the world.

I am of the firm belief that such co-operation between courts is of great
importance in strengthening democracy and human rights on a regional and
global level.

In this respect, the Venice Commission is very proud to have been able
to set up the World Conference on Constitutional Justice, whose Statute came
into force on 24 September 2011.

Since it was set up, the World Conference has been making great efforts
to establish itself as a leading forum for discussions for constitutional courts

and equivalent bodies from around the world.

I had the pleasure of welcoming the Asian Constitutional Courts to
the First Congress of the World Conference on Constitutional Justice in Cape
Town in 2009.

The Association of Asian Constitutional Courts and Equivalent
Institutions itself then took part in the Second Congress of the World
Conference in Rio de Janeiro in 2011 and will be taking part in the Third
Congress in Seoul, at the end of September of this year.

It was in May 2012 that I had the privilege of taking part in the Inaugural
Congress of the Association of Asian Constitutional Courts and Equivalent
Institutions in Seoul, the year in which this Association also entered into a Co-

operation Agreement with the Venice Commission.

All these developments are very positive and encouraging!

Ladies and Gentlemen,
[Constitutional Court of Turkey]

The Venice Commission’s co-operation with the Constitutional Court
of Turkey started many years ago and the Constitutional Court regularly
contributes to the Bulletin on Constitutional Case-Law and the CODICES
database.

In 2004, we received a request for an opinion from the then President of
the Court, Mr Mustafa Biimin, to provide assistance in the reform of the Court.
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Already then, the draft constitutional amendments proposed the
introduction of the constitutional complaint.

It took a number of years for this type of complaint to be introduced,
but this was done through the “2010 constitutional amendments”, which I
strongly welcomed.

The doors were opened to individual applications in September 2012.
This was a big step for the Constitutional Court and the Venice Commission
was pleased about this positive development.

The Venice Commission also had the opportunity of providing an opinion
on the High Council for Judges and Prosecutors in 2010, and welcomed this
reform as a positive step in the right direction since it reduced the competence
of the Minister in this High Council as compared with the previous situation.

However, contrary to what had been recommended in the opinion of
the Venice Commission, recently adopted amendments dramatically increased
the powers of the Minister of Justice within the High Council.

The Constitutional Court took to deal with this case and I strongly
welcome that the Court annulled these provisions.

The Venice Commission considers that, for the sake of an effective and
independent judiciary, the powers of the Minister of Justice should remain
limited within the High Council.

The independence of the judiciary is of the utmost importance and that
in no case should the Judiciary be subject to the control of the executive.

The importance of the Constitutional Court’s role was also effectively
demonstrated by this Court’s recent decision on the Twitter ban.

The Constitutional Court unanimously found that this ban violated
the principle of the freedom of expression, guaranteed by Article 26 of the
Constitution.

With these two decisions the Turkish Constitutional Court proved once
again, to be a real independent, impartial and neutral institution, illustrating
its crucial role for Democracy in Turkey.

The Constitutional Court of Turkey fulfils its role as the effective
guardian of the Constitution, ensuring the separation of powers, the
independence of the Judiciary and the protection of human rights.
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In this respect I would like to express my serious worries about some

recent media articles criticizing and attacking the Turkish Constitutional Court.
Mister President,

Ladies and Gentlemen,
[Role of Constitutional Courts]

Like the Constitutional Court of Turkey, all Courts present here today
have the noble task of guaranteeing the separation of powers and fundamental
rights which, in turn - if respected - guarantee peace and stability.

The role of Constitutional Courts, which are in effect the guardians and
protectors of the Constitution, is crucial to avoid the violation of constitutional

principles.

It is clear that the role of Constitutional Courts has developed over
years, to the point that today effective constitutional justice can be rightly

described as being a main feature of a genuine democracy.

Constitutional Courts develop the inherent values contained in the
constitution and ensure that the Constitution remains a living and dynamic
instrument and not a static, outdated and dusty text.

Beyond the role of the Constitutional Court to provide for the
Constitution’s stability and for the respect of the rule of law, it also has a
distinctive role to play in furthering and strengthening the democratic process
in which the Constitution serves as a main pillar.

The Venice Commission promotes the basic principles of the Council of
Europe, which are democracy, the protection of human rights, and the rule of law.

While each country is different and follows a different path at a different
speed, these common goals apply to all of them and the Venice Commission
stands ready to work with each of the AACC’s members in furthering these

truly universal values.
[Asian Court of Human Rights]

I warmly welcome the proposal of the President of the Constitutional
Court of the Republic of Korea, Mr Park, to establish an Asian Court of Human
Rights.
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I do hope that this initiative will bear fruit and will be implemented

soon, using the step by step approach proposed by President Park.

The Venice Commission is ready to assist in this important endeavour
and to provide experience accumulated with the European Court of Human
Rights.

Mister President,

Ladies and Gentlemen,

I would like to wish the members of the Association of Asian
Constitutional Courts to further strengthen their ties; and I would like to wish

the Constitutional Court of Turkey a very happy birthday.
Thank you.






Birinci Oturum

“Sosyal Haklarin Anayasa Mahkemeleri Tarafindan Korunmast”

Oturum Baskani

Serruh Kaleli
Tiirkiye Cumhuriyeti Anayasa Mahkemesi Baskanvekili

Konusmacilar

Prof. Gulraman Qazi

Afganistan Anayasa Uygulamalar1 Gozlem Bagimsiz Komisyonu Bagkan

Dr. Hamdan Zoelva
Endonezya Cumhuriyeti Anayasa Mahkemesi Baskan1

Jinsung Lee

Kore Anayasa Mahkemesi Uyesi

Kalyan Shrestha
Nepal Yiiksek Mahkemesi Kidemli Hakimi

Charoon Intachan
Tayland Kirallig1 Anayasa Mahkemesi Bagkani

Prof. Dr. Engin Yildirim
Tiirkiye Cumhuriyeti Anayasa Mahkemesi Uyesi






OTURUM BASKANI: Serruh Kaleli

Tiirkiye Cumhuriyeti Anayasa Mahkemesi Baskan Vekili sifatimla
sosyal haklarmm Anayasa Mahkemeleri tarafindan korunmas: konulu ilk
oturumda bizlerle birlikte olacak seckin meslektaslarimizi ve katilimcilar:
tanitmak isterim: Anayasanin Uygulanmasimi Gozlem Bagimsiz Komisyonu
Bagkani Sayin Prof. Dr. Gulrahman Qazi, Endonezya Anayasa Mahkemesi
Bagkan: Sayin Hamdan Zoelva, Kore Anayasa Mahkemesi Hakimi Saym
Jinsung Lee, Nepal Yiiksek Mahkeme Kidemli Hakimi Sayin Kalyan Shrestha,
Tayland Anayasa Mahkemesi Bagkani Sayin Charoon Intachan ve Tiirkiye
Cumhuriyeti Anayasa Mahkemesi Uyesi meslektagim Prof. Dr. Engin Yildirim.

Simdi alt1 katilimcimiz ve yaklasik 90 dakikamiz var. Her bir katilimeci
i¢in takriben 15 dakika ayrilmistir. Dolayisiyla tiim katilimcilarin siire sinirina
dikkat etmeye calisacaklarini diistind{igiim i¢in en bastan meslektaglarima
tesekkiirlerimi sunuyor, sozii Prof. Gulrahman Qazi'ye birakiyorum. Sayin

Qazi, soz sizin.






CHAIRMAN OF THE SESSION: Serruh Kaleli

Now, as a chairman being the Vice-President of the Court of the
Republic of Turkey, Constitutional Court of the Republic of Turkey, I want to
introduce the distinguished colleagues and participants which will be with us
in the first session subjected on the protection of social rights by constitutional
courts: Mr. Prof. Gulrahman Qazi, the President of Afghanistan Independent
Commission for Overseeing the Implementation of Constitution, Mr. Hamdan
Zoelva, Chief Justice of the Constitutional Court of Indonesia, Mr. Jinsung
Lee, Justice of Constitutional Court of Korea, Mr. Kalyan Shrestha, sorry
for wrong spelling, Senior Justice of Supreme Court of Nepal, Mr. Charoon
Intachan, President of the Constitutional Court of Tahiland and my friend
Prof. Dr. Engin Yildirim, the Judge of the Constitutional Court of the Republic
of Turkey.

Now, we have six participants and already we have around 90 minutes
to share together, so, as a little estimate, we need 15 minutes for each. By
means of this, I would like to thank from the very beginning to my friends, my
colleagues, to try to pay attention to the limitation of the time period. Now,
not missing so much, please we are going to start with Prof. Gulrahman Qazi.
Yes, sir, your turn, please.






Sosyal Haklarin Anayasa Mahkemeleri Tarafindan
Korunmast: Afganistan Ornegi

Prof. Dr. Gulrahman Qazi
Afganistan Anayasa Uygulamalar: Gozlem Bagimsiz Komisyonu Baskani

Bismillahirrahmanirrahim

Birligin Ikinci Kongresinin yapilmasim tebrik ederken, Asya Anayasa
Mahkemeleri ve Muadil Kurumlar Birligi Bagskani ve iiyelerine hiirmetlerimi
sunma firsatt buldugumu, Afganistan Anayasayr Gozlem Bagimsiz
Komisyonu adina bu degerli ve 6nemli toplantiya katilmanin benim igin
biiyiik bir keyif oldugunu ifade etmek isterim.

Insanin sosyal bir varlik olmasi ve birbirleri ile iliskileri ve karsilikli
haklar1 temin etmeden iyi bir sekilde yasayamamasi sebebiyle, bu haklari
ulusal ve uluslararas: diizeyde tanimak zaruridir. Bu gereklilige dayanarak,
anilan konu ge¢miste degerli uluslararasi sozlesmelerde ve (iilkelerin
anayasalarinda belirtilmis olup, miizakerelerin odag1 olmustur. Ayrica canl
varliklarin en saygini olan insanin haklarinin temini ve onurunun muhafazasi
her semavi dinin ana hedefidir. Bu cer¢cevede daha fazla agiklama i¢in, konuyu

ayr1 bagliklar altinda detaylandirmak isterim:

1. Uluslararas1 Sozlesmelerde ve insan Haklarinin Uglii Kusaginda
Sosyal Haklar:

Uluslararas1 Sozlesmelerde, en bastan itibaren bu Onemli mesele
dikkate alinmistir; 6rnegin, bu haklar Insan Haklar1 Evrensel Bildirgesinde,
daha sonra BM Ekonomik, Sosyal ve Kiiltiirel Haklar Sozlesmelerinde
diizenlenmitir, diger s6zlesmeler insanlarin sosyal haklarini tanimis ve bu
haklarin temini ve gerceklestirilmesi i¢in ¢aba harcanmuistir. Izin verirsenizbu

asamada insan haklarinin ti¢lii kusagindan kisaca s6z edeyim:

insan Haklarimin Birinci Kusagi: 18. Yiizyil Ihtilalleri sirasinda

diinyada entelektiiel bir evrime neden olan ve daha Onceleri sahsi yonetim
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(Monokrasi) ilkesi temelinde olusturulmus entellektiiel hiikiimet sistemine
dayanan “bireysellik” ve “sosyal sozlesme” kavrami mesrulugunu ve giictinii

kaybetmis ve sonug olarak, sivil toplumun olusmasina yol agmistir.

Insan Haklar1 Evrensel Bildirgesinin tedvini, “Insan Haklarinin Birinci
Kugagimin” baslamasi ile neticelenmis ve konusal olarak “Medeni ve Siyasi
Haklar” olarak isimlendirilmistir. Bu haklar hiikiimetin miidahale etmemesini
gerekli kilip, sivil Ozgiirliiklerin bir parcasi olmakla beraber, Devletleri
bireysel ozgiirliige miidahale etmekten kaginmaya ve bu haklar karsisinda
duyarli kalmaya mecbur birakirlar.

Bu kusak, “bireysellestirilmis dogasi’ndan kaynaklanmaktadir ve Insan
Haklar1 Evrensel Bildirgesinin 2 ila 21. maddeleri, ifade 6zgtirliigii, toplanma
ve katilma 6zglirliigii, kanun oniinde esitlik, kolelik yasagi, iskence yasags,
(sugu) ispatlanana kadar kisilerin masum olduguna dair yargisal giivenceler,
vatandaslik hakki, belirli meselelere iliskin 6zgiirliikler vs. gibi esasen énemli
ozgirliiklerle ilgili, insanlarin ozgiirliigii ve giivenligini kapsayan hak ve
ozgiirliiklerinden olusmaktadir.

Insan Haklarinin Ikinci Kusagt: Ekonomik, Sosyal ve Kiiltiirel Haklar
temin etmeye yonelik Kusak olarak anilan bu kategori, diktatorliik tarihinin
doniim noktasinda, 6zgiirliigiin ve esitligin golgesinde insanin saygmligin
yeniden kazandiran degerli bir mirastir. Fakat tecriibeler sunu gostermektedir
ki bu haklar yalniz basina yeterli degildir, ¢linkii sinif, gelenekler, kapitalizm
kaynakl farkliliklar esitlik sistemini diizensizliklerle kars1 karstya birakir ve
bu da sonugcta 6zgiirliigii etkiler.

Bu Kusaktaki haklar cercevesinde, insanlarin asgari ekonomik
standartlar ve sosyal firsatlar edinmeye haklar1 vardir. Bu haklar, Birinci
Kusagin haklari ile aksi yonde bulunan haklar arasindadir ve devletin mali,
yasal, Orgiitsel ve idari yardimi dahil olmak tizere yetkili kuruluslarin ciddi
miidahalesini gerektirmektedir. Bu kusakta, insan haklar: {ilkeleri ve bir
dereceye kadar uluslararas: toplumu vatandaslarin ihtiyaglarina yonelik
adimlar1 atmak {izere gerekli gorevleri yapmaya sevk eder. Bir devletin
bizatihi bu haklarm kapsamini genisletememesi durumunda, sorumluluk
zengin devletlere ve uluslararas: topluluga kalir.

Insan Haklarinin Uciincii Kusag: Insan Haklar1 alanindaki uluslararasi
faaliyet ve bunun 1945 yilindan bu yana farkl yollarla gii¢lendirilmesi, son
iki kusakta belirtilen haklarla ilgili bulunan yeni bir siyasi ve sosyal kavrama
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neden olmustur. Bu haklar Birlesmis Milletlerin kurulusundan sonra
olusmustur. Sosyal transformasyon dénemine ait bu haklar, sosyal toplulugu
ele almakla beraber, insan Haklar1 Evrensel Bildirgesi'nin 28. maddesinde
diizenlenmistir. Boylece, bu haklardan Birlesmis Milletlerin bazi kararlarinda
ve aymi zamanda Afrika Insan ve Halklarin Haklar1 Sartina iliskin bazi
antlasmalarin tasar1 metinlerinde s6z edilmistir. Bunlar tiglincii diinya
devletlerine iliskin “halklarin haklarina” ait haklardir. Boylece, insan haklarimin
tglincii kusagy, yani “dayanisma hakki” ya da “kolektif haklar” adalet ve esitlik ve
de insanlarin esitligi anlamina gelir. Esitlikten kastedilen, toplumun refahinin

artmasina katkida bulunan, sivil toplumun tiim paydaslarmin katilimidir.

Bu kusak barig hakkini, gelisme hakkini, biitiinliik hakkini icermektedir;
ancak bunun yam sira, insan haklar1 alaninda yeni goriisleri, yeni ortaya
¢ikmis olan veya ¢ikmakta olan meseleleri igerdigine de dikkat etmeliyiz. Bu

yeni diisiincelere ihtiya¢ duyulmaktadir.

Kolektif haklar olarak bilinen insan haklarinin {i¢iincii kusagimin hedefi
cercevesinde, birinci ve ikinci kusaga iliskin insan haklarinin gerceklestirilmesi
i¢in imkan saglayan uygun kosullarin temin edildigi sdylenmelidir; boylece,
insan haklarin tigtincii kusagi bu iki husus tizerinde durmaktadir.

2. islamiyet’te insan Haklar::

Neyse ki semavi kitaplar, 6zellikle Kutsal Kuran, yalnizca sosyal haklar
arasinda yer alan insan haklarina iliskin 6nemli ve temel 6rnekleri tanimakla
kalmamis, ayni zamanda Kutsal Kuran ve Islam Peygamberi Hazreti

Muhammed’in 6zlii s6zleri tam olarak bu haklar1 icermektedir.

Kutsal Kuran'in pek ¢ok ayeti sosyal haklar1 icermektedir; 6rnegin,
sosyal isler, evlilik meseleleri, ebeveyn haklari, evlat haklari, es haklari,
komsu haklar vs. ile ilgili olarak agik hiikiimler ifade edilmektedir. Aslinda,
bu sosyal haklarin her biri 6zel bir statiiyii haiz belirli emirleri icermektedir ve
fslam Hukukunda bunlar, Kutsal islam Dininin emrettigi, her Miisliiman icin
zorunlu olan haklardir. Se¢me ve secilme hakkini elde etme gibi toplumdaki
siyasi hayata ve ayn1 zamanda ekonomik, sosyal ve kiiltiirel sisteme katilma
hakki, ayr1 miizakerelerde degerlendirilmesi icap eden ayr1 meselelerdir.

Aslinda, tiim kanunlar insan onurunu korumak amac igin
gelistirilmislerdir. Her seye giicli yeten Allah, Hucurat Suresi 13. ayette
demistir ki:
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“Ey insanlar! Biz sizi bir erkek ve bir disiden yarattik. Ve birbirinizle
tamsmamz icin sizi (degisik) milletlere ve kabilelere ayirdik. Hig siiphesiz Allah
katinda sizin en kerim (iistiin ve degerli) olaniniz, takvada (korkup-sakinmada) en
ileride olanimizdir. Elbette ki Allah Alim’dir (her seyi hakkiyla bilendir), Habir'dir
(her seyden haberdar olandir).”

Bu Ayetin insanlar1 sosyal birer varlik (yaratilis) olarak tanimladigini
goriiyoruz. Kutsal fslam Dininin tiim insanlari Adem ve Havva’nin ogullari/
kizlar1 olarak kabul ettigi goriiliir. Peygamber Muhammed’in zamaninda
Medine Toplulugu buna uygulamali bir 6rnektir ki Medine antlasmas1 sonrasi
bu topluluk farkli dinlerin mensuplarindan olugmus bir sosyal sisteme

benzemektedir.

3. Afganistan Anayasasi’'nda insan Haklar::

Afganistan’da, yeni Anayasa’nin kabul edilmesiyle, insan haklar1 bu
Anayasa’nin ¢esitli maddelerinde diizenlenmis olup, bilhassa 2. boliimde

“Temel Haklar ve Vatandaglarin Gorevleri” bashgi altinda taninmaistir.

22. maddede ile su belirtilir: “Afgan vatandaslar: arasinda her tiirlii ayrim
ve fark gozetmek yasaktir. Afgan vatandaslar: kanun oniinde esit haklara ve gorevlere

sahiptirler.”

24. madde ile devletin hiirriyete saygili olmasi bakimindan su beyan
edilir: “Hiirriyet insanlarin dogal hakkidir. Kanunca diizenlendigi iizere, baskalarinin
haklarini ya da kamu yararlarin: etkilemedikce, bu hakkin sinirt yoktur. Insanlarm
onuru ve hiirriyeti ihlal edilemez. Devlet, insanlarin onurunu ve hiirriyetini korumak

ve bunlara sayg: gostermekle gorevlidir.”

25. maddeile masumiyet karinesi ile ilgili olarak su belirtilir: “Masumiyet
asil durumdur. Bir sanik, yetkili bir mahkemenin kesin karart ile mahkiim edilene
kadar masum addedilir.”

26. maddede su belirtilir: “Suc kisisel bir eylemdir. Bir sanik ile ilgili yasal
takibat, samgn tutuklanmasi, gozaltina alinmas: ve samga ceza verme, bir baska

kisiyi etkileyemez.”

29. madde ile iskence yasaklanmustir: “Insanlarin zuliim gérmesi yasaktir.
Sorusturulan, tutuklanan, gézaltina alinan bir baska kimseden gercegin 0grenilmesi
sebebiyle bile hi¢ kimsenin sorusturulan kisiye iskence etmesine ya da o kisiye iskence

edilmesi emri vermesine miisaade edilmez. Insan onuruna aykirt ceza yasaktir.”
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Anayasa 33. maddesi ile vatandaslarina tercih hakki taninmistir: “Afgan
vatandaslar1 se¢me ve secilme hakkina sahiptirler...”

Ifade 6zgiirliigii hakkindaki 34. madde ile su belirtilir: “Ifade 6zgiirliigii
ihlal edilemez. Her Afgan, Anayasa’da belirtilen hiikiimleri gozeterek, konusma,
yazi ya da ornekleme/resimleme ya da bagka yollarla diisiincesini ifade etme hakkina
sahiptir.

Her Afgan, kanun hiikmii uyarinca devlet yetkililerine 6nceden arz etmeden
konulart yaymlama ya da basma hakkina sahiptir. Matbaa, radyo, televizyon, basin ve
diger kitle iletisim araglari ile ilgili kurallar kanunca diizenlenir.”

Anayasa’nin35. maddesininilk fikrasiile subelirtilir: “Afgan vatandaslari,
kanun hiikiimleri cercevesinde maddi ya da manevi amaclari gerceklestirmek amaciyla
sosyal orgiitler kurma hakkina sahiptirler.”

36. madde su hiikmii icerir:"Afganistan halki, mesru ve bariscil amaclar
edinmeye yonelik olarak kanun hiikiimleri uyarimca toplanma ve silahsiz gosteri
yapma hakkina sahiptir.”

38. madde ile konut dokunulmazligr giivence altina alinmistir: “Bir
kisinin konut dokunulmazligr ihlal edilemez. Kanunda belirtilen durumlar ve
yontemler haricinde, devlet dahil hi¢ kimsenin, ikamet eden kimsenin dnceden izni
ya da bir mahkeme karar: olmadan 6zel bir konuta girmesine veya boyle bir konutta
inceleme yapmasina izin verilmez.”

Anayasa’nin 54. maddesinin 1. fikrasinda toplumun temeli olan aile
kurma ile ilgili olarak su ifade edilir: “Aile toplumun temel bir birimidir ve devlet
tarafindan desteklenmektedir.”

4. Anayasay1 Gozlem Bagimsiz Komisyonunun Calismalari:

Komisyon, kanuni yetkisine dayanarak, ulusal egemenligi desteklemeye
ve cogunlukla Afganistan'in hapishanelerinde ve nezarethanelerinde
alikonanlara ait sosyal haklar gibi vatandaslarin temel haklarini temin etmeye

yonelik bazi énlemler almistir.

Afganistan Anayasasi’'nin 4. maddesinin 1. fikrasi ile su aktarilir ki:
“Afganistan’da ulusal egemenlik, bunu dogrudan ya da temsilcileri araciligiyla
kullanan millete aittir.”

Afganistan Anayasayr Gozlem Bagimsiz Komisyonu, Bagram

Hapishanesinin sorumlulugunu Amerikan Kuvvetinden Afganistan polisine
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devretmede ve mahkéimlarin sosyal haklari gibi temel haklarini temin etmede

onemli bir rol oynamis; bunun tam olarak gerceklestirilmesi {i¢ y1l almistir.

Bu Komisyonun c¢alisma ekibi, {ilkenin 21 vilayetinde 105 adet
hapishaneyi/nezarethaneyi degerlendirmis ve ¢0ziim yolu olarak baz
belirli tavsiyeleri ve planlari iceren raporunu Cumhurbaskanligi makamina

sunmustur.

Anilan rapor, delillere dayanarak hazirlanmis; degerlendirme
siiresince mahk{imlara temsilcileri araciligiyla temel haklarini savunma
firsat1 verilmistir. Bu rapor, Afganistan Bakanlar Kurulu'nda degerlendirilmis
ve mahkiimlarin ve alikonulanlarin temel haklarimin ihlaline iligkin hususlar
gerekli islemler icin ilgili kurumlara iletilmistir.

Afganistan Anayasay1 Gozlem Bagimsiz Komisyonu, bu anlamda
Komisyona iligkin Ozel Kanun degisikliginden yola cikarak etkili bir
plan hazirlamaktadir. Ciinkii mevcut kanuna istinaden, Komisyona 6zel
sektorlerin (6zel hukuk tiizel kisilerin) dogrudan sikayetlerini incelemeye
iliskin herhangi bir yetki verilmemistir. Ancak Cumhurbaskanlig: Yetkilileri,
Devletin Uglii Kuvvetleri (iiglii kurumlar), Afganistan Anayasayr Gozlem
Bagimsiz Komisyonu, Bagimsiz Segim Komisyonu ve Bagimsiz Idari Reform

ve Sivil Hizmet Komisyonu, meseleleri bu Komisyona havale edebilir.

Birlige tiye {ilkelerin tecriibelerinden yararlanmamiz gerektigi
sOylemeye, hatirlatilmaya deger bir husustur. Ciinkii 6niimiizdeki uzun yola
ve soruna ragmen her seye kadir Allah’in yardimiyla tecriibeli dostlarimizla
birlikteyiz. Yalniz hissetmiyoruz. Diinyanin hukuk semsiyesi altinda barig
dolu bir yer olacagi ve insan haklarin1 gozeterek gercek hayatin keyfini

¢ikaracagimiz giiniin gelmesini umuyoruz.

Tesekkiir Ederim.



Protection of Social Rights by the Constitutional
Courts: Afghanistan Experience

Prof. Dr. Gulrahman Qazi
President of Afghanistan Independent Commission for Overseeing the
Implementation of Constitution

By the name of Almighty and Merciful God

Having opportunity, I present my sincere regards to the Chair
Person and member of The Association of Asian Constitutional Courts and
Equivalent Institutions while congratulating conduct of second congress of
Association to you, attending this valuable grand meeting on behalf of the
Independent Commission for Overseeing the Implementation of Constitution
of Afghanistan is great pleasure for me.

Whereas human being is a social creature and cannot continue
living well, without ensuring relations and reciprocal rights with each
other, there for it is imperative to recognize these rights nationally and
internationally. Based on this requirement, the above mentioned subject
matter has been stipulated in valuable International conventions and
constitutions of countries in the past and this issue has become pivotal
of debates. Moreover ensuring human rights and preservation of human
dignity as the decent of creatures is the main objective of every celestial
religion. So for further clarification, I would like to elaborate the subject
matter under separate headlines:-

1. Social Rights in International Conventions and in Triad Generation
of Human rights:

International Conventions has paid attention to this important issue,
from the very beginning, for instance these rights have been enacted in
Universal Declaration of Human Rights, then in Economic, Social and
Cultural Conventions of the UN and other conventions have recognized the

Social Rights of human beings and efforts have been made for the realization
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substantiation and ensuring of these rights, let me discuss Triad Generation

of Human Rights briefly:

First Generation of Human Rights: promoting concept of
“Individualism” and “Social Contract” which caused intellectual evolution
in the world, during the Revolutions of 18"Century, which based on these
intellectual’s governmental system which had been formed on the basis
principle of government of individual (Monocracy) lost their legitimacy and

power and as a result caused forming Civil Society.

Codification of Universal Declaration of Human Rights Concluded
to the commencing “First Generation of Human Rights”, thematically
have given title of “Civil and Political Rights”. Which these rights requires
noninterference of government and are part of civil freedoms, compels States
to refrain from interference in individual freedom, and to remain responsive

before these rights.

This Generation enjoys “Individualized Nature” and article 2 to 21 of
Universal Declaration of Human rights is consisting of the Rights of individuals
and freedom that includes security and freedom of human beings, basically
related to the great freedoms, like rights of expression, rights of gathering and
participation, the right to equality before the law, ban of slavery, prohibition
of torture, judicial guarantees that persons innocent until proven guilty, right

of nationality, freedom of particular affairs and so on.

Second Generation of Human Rights: this Generation which is called
Generation for insuring Economic, Social and Cultural Rights, is a valuable
heritage which has revived prestige of human being under the shade of
freedom and equality, in the milestone of the history of dictatorship, but
experience has indicated that these rights lonely are not enough, because
differences of stratums, traditions, capitalism confront equality system with
disorder and as result of this also affects freedom.

In this Generation people are entitled to the minimum economical
standards and social opportunities. These rights are from among the rights
which are contrariwise with the rights of First Generation and require the
serious interference of public serious authority including financial, legal,
organizational and executive assistance of the state. In this generation,

the human rights assign countries and to some extent the International
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Community to required tasks to take action toward ensuring needs of the
citizens. In case a state cannot expand these rights the responsibility faces to

rich states and international community.

Third Generation of Human Rights: the international movement of
Human Rights and its empowerment by different means since 1945 caused new
political and social concept which is distinguished together with the collection
of rights stipulated in its last two generations. These rights formed during the
aftermath of the establishment of the United Nation. The rights which belong
to the period of Social Transformation; deals with the social community. The
right has enacted in article (28) of the Universal Declaration of Human Rights.
Therefore these rights have been mentioned in some Resolutions of the UN
as well as designing of some treaties of the African Charter of human rights
and Nations. They are the rights that belong “to the rights of people”, contain
the form of 3rd world. Therefore the third generation of human rights “right
of solidarity” or also called “collective rights” that means fairness and equality
and equity of human beings. Equality means the participation of all pillars of
civil society which conclude to the increase of welfare of public.

As well as this generation comprising rights of peace, right of
development, rights of integrity; but we must pay attention that, new views
in the area of human rights includes the issues that are emerging or have been
emerged newly and these new thoughts are needed.

It must be said that objective of third generation of human rights which
are known collective rights, ensures appropriate conditions, which provides
possibility for the realization of human rights of first and second generation;
therefore the third generation of human rights which are in the focus of two

provisions.

2. Human Rights in Islam:

Luckily celestial books, particularly Holly Quran not only has
recognized important and principal instances of human rights from among
social rights, but full image of these rights are available in Holly Quran and
messages of the prophet of Islam Hazrat Mohammad (p.b.u.h).

Many verses of Holly Quran contains social rights for instance gathering
social affairs, marriage affairs, parent rights, progeny rights, spouse rights,

neighbors rights, etc., explains explicit orders.As a matter of fact all each one
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of these discussions as social rights contain particular orders which has special
status; and in Islam Rights, these are the rights that Holly Religion of Islam
orders that are obligatory on every Muslim. Participation of people in political
life of community like: right to elect and be elected, as well as economical,
social, and cultural system and other parts each of these are independent

branches that requites to be assessed in separate discussions.

Human dignity as a matter of fact all laws has been developed for this
purpose. Almighty God in Chapter Al-Hujurat(49), Verse (13) said:

«ENdon 1HEOENE do M slods gedod: G s
JEg 1l )G Tdnad o0 13I8 1500 £ Jsi Fs m

“O mankind! Surely we have created you from one male and one female, and
made you in nations and tribes so that you might know oneanother; of a truth the
most honorable of you in Allah’s sight is the most pious; surely Allah is All- Knowing,
All-Aware.”

We see that this Verse has introduced human beings as a social creation.
It is looked that Holly Religion of Islam introduced all human beings son/
daughter of Adam and Haw and call them to one pivot. It is practical example
is Madina Community during Prophet Mohammad (p.b.u.h)times, which
upon the treaty of Madina they resembled a system consisting of followers of
different religions.

3. Human Rights in the Constitution of Afghanistan:

In Afghanistan by the approval of new constitution human rights has
enacted in various articles of this constitution, particularly in chapter 2 under
the title of “Fundamental Rights and Duties of Citizens” has been recognized.

Article (22)declares: “Any kind of discrimination and distinction between
the citizens of Afghanistan shall be forbidden. The citizens of Afghanistan have equal
rights and duties before the law.”

Article (24) in respect to freedom states: “Liberty is the natural right
of human beings. This right has no limits unless affecting the rights of others or
public interests, which are requlated by law. Liberty and dignity of human beings
are inviolable. The state has the duty to respect and protect the liberty and dignity of

human beings.”
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Article (25) regarding to acquittal of innocent states: “Innocence is the
original state. An accused is considered innocent until convicted by a final decision
of an authorized court.”

Article (26) states as well: “Crime is a personal action. The prosecution,
arrest, and detention of an accused and the execution of penalty on him cannot affect
another person.”

Article (29) prohibited the torture of human being: “persecution of human
beings shall be forbidden.

No one shall be allowed to or order torture, even for discovering the truth from
another individual who is under investigation, arrest, detention of has been convicted
to be punished.

Punishment contrary to human dignity shall be prohibited.”

Article (33) of the constitution recognized the right to opt for the citizens
as: “The citizens of Afghanistan have the right to elect and be elected....”

About freedom of expression in Article (34) states: “Freedom of expression
is inviolable.

Every Afghan has the right to express his thought through speech, writing, or
illustration or other means, by observing the provisions stated in this Constitution.

Every Afghan has the right to print or publish topics without prior submission
to the state authorities in accordance with the provision of the law.

Directives related to printing house, radio, television, press, and other mass
media, will be regulated by the law.”

First paragraph of article (35) of Constitution declares: “The citizens of
Afghanistan have the right to form social organizations for the purpose of securing
material or spiritual aims in accordance with the provisions of the law.”

Article (36) orders: “the people of Afghanistan shall have the right to gather
and hold unarmed demonstrations, in accordance with the provisions of the law for
attaining legitimate and peaceful purposes.”

Article (38) regarding to immunity of residence declared:”A person’s
residence is immune from invasion. Other than the situations and methods indicated
in the law, no one, including the state, are allowed to enter or inspect a private
residence without prior permission of the resident or holding a court order.”
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Paragraph (1), article (54) of Constitution regarding forming family
which is foundation of community narrates as below: “Family is a fundamental
unit of society and is supported by the state.”

4. Performances of Independent Commission for Overseeing the
Implementation of Constitution:

This Commission based its legal power has taken some actions for
substantiating National Sovereignty and ensuring human rights of citizens,
such as social rights of them which more of these instances belongs to those

who are detained in prisons and custody centers of Afghanistan.

Paragraph (1), article (4) of Constitution of Afghanistan narrates that:
“National sovereignty in Afghanistan belongs to the nation that exercises it directly
or through its representatives.”

The Independent Commission for Overseeing the Implementation of
Constitution of Afghanistan played great role in transferring the responsibility
of Bagram Prison from American Force to the police of Afghanistan and
ensuring human rights of prisoners, from such as their social rights, finally

this work was implemented after three years.

The task force of this Commission assessed 105 prisons/custody
centers (centers of deprived freedoms) in 21 provinces of the country and
presented its report to the presidential authority including some particular

recommendations and plans as way of solutions.

The mentioned report had prepared based on evidence and during
assessment in which the opportunity was given to prisoners to defend their
human rights through their representatives. This report was assessed at the
Council of Ministries of Afghanistan and was conveyed to relevant entities
for proceedings on breaching instance of the human rights of prisoners and
detainees together with the issuance of instruction of this council to relevant
authorities.

The Independent Commission for Overseeing the Implementation
of Constitution of Afghanistan is preparing effective plan in this regards
from among amendment of the special Law of the Commission, because
based on current law, the Commission has not been delegated any power of

considering the direct grievances of the natural or privet sectors (privet legal
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persons). Only Presidential Authorities, Triad Forces of State (triad bodies),
Afghanistan Independent Commission of Human Rights, Independent
Election Commission and the Independent Administrative and Reform Civil

Servant Commission can refer issues to this Commission.

It worth to be said that we need to utilize experiences of family
member, namely member countries of the Association in order to become
enable briefing experiences of these countries, this is because in spite of long
way and problem in front of us we are beside our experienced friends by the
help of Almighty God. We don't feel loneliness. We hope the day that world
become a village full of peace under the shadow of law and legality, enjoy real

life by observing human rights.

Thank you.






Adat Law (Orf ve Adet Hukukunun Uygulandig)
Topluluklarinin Sosyal Haklarinin Korunmasinda
Endonezya Cumhuriyeti
Anayasa Mahkemesinin Rolii'

Dr. Hamdan Zoelva
Endonezya Cumhuriyeti Anayasa Mahkemesi Baskani

A. Giris

Endonezya Cumhuriyeti Anayasa Mahkemesi, 1945 Anayasasinda
yapilan Ugiincii Degisiklik sebebiyle Reformasi doneminde kurulmustur.?
Anayasa Mahkemesinin olusumu, anayasal demokratik devlet
ilkesine, Anayasa’nin {istiinliigiine, insan haklarinin korunmasma ve
kuvvetler ayriliginin kurumsallasmasina dayanan anayasal sistemin
diizenlenmesinin bir pargasidir. Anayasal sistemi diizenlemenin amaci
yetkinin kotiiye kullanilmasini ve otoriter bir hiikiimetin ortaya ¢ikmasin
onlemektir.

1945 Anayasasi’nin madde 24C’si Anayasa Mahkemesine dort yetki
vermekte ve bir sorumluluk yiiklemektedir. Dort yetki, ilk ve son derecede
asagida belirtilen unsurlara iliskin hiikiim vermekle ilgilidir: (1) Kanunlarin
Anayasa'ya uygunlugunun yargisal denetimi; (2) Devlet kurumlarinin
anayasal yetkilerine iliskin ihtilaflar; (3) siyasi bir partinin kapatilmasi ve
(4) Genel secimlerin sonucuna iligkin ihtilaflar. Anayasa Mahkemesinin
bir diger ytikiimliiliigii, gorevi esnasinda Bagkan ve/veya Bagkanvekilince
yapilan bir hukuk ihlalinin varliginin kabul edilmesi neticesinde Baskan ve/

1 Asya Anayasa Mahkemeleri ve Muadil Kurumlar Birligi'nin Istanbul-Tiirkiye'de 27-30 Nisan

2014 tarihlerinde yapilan II. Kongresinde sunulan teblig.

2 1945 Anayasas: degisikligi, 1999 ila 2002 aras1 Halk Danisma Meclisi'nce diizenlenmistir.
Ugiincii Degisiklik seklinde adlandiriimasina ragmen, 1999, 2000, 2001 ve 2002 yillarinda
diizenlenen bu degisiklik siireci, bir degisiklik safhasini olusturmustur. “Uclincii Degisiklik”
kavraminin uygulanmast ile asamali olarak diizenlenen degisikligin yasalastirilmasina atifta
bulunulur.
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veya Baskanvekilinin gorevden uzaklastirilmasiyla ilgili Halk Temsilciler

Konseyinin goriisii hakkinda hiikiim vermektir.

Kanunlar1 denetleme yetkisinin yan sira, Anayasa Mahkemesi, yargi
denetimi i¢in getirilen her kanunun Anayasa’ya aykir1 olmadigini giivenceye
almasi sayesinde Anayasa’nin en tiist diizeydeki norm konumunu koruma

gorevini iistlenmistir.

Boylece, Anayasa Mahkemesinin Anayasa'min koruyucusu olma gorevine
sahip oldugu soylenir. Anayasa’daki temel meselelerden birinin insan haklarinin
korunmasini, savunulmasim ve bu haklara uygunlugu giivence altina almak
oldugu goz oniinde bulundurulursa, Anayasa Mahkemesi insan haklarmin ve
anayasal haklarm koruyucusu olma gorevini de iistlenmigtir. Boyle bir gorev,

kesin ve baglayici olan kararlar verme yetkisi yoluyla yerine getirilir.

B. Endonezya Anayasasi’'nda Sosyal Haklar

Vatandaslarin anayasal haklari, siklikla bir devletin anayasasinda
glivence altina alinan insan haklar1 olarak anilirlar. Bir hak, eger (1) devletin
ideolojisini temsil ediyorsa; (2) tiim erkleri baghyorsa ve (3) milli degerlerin
ve hukuk diizeninin amacin: ifade ediyorsa, bunun anayasal bir hak oldugu
belirtilir.?

Sosyal haklar ya da sosyal temel haklar, insan haklarinin 6zii ve tarihi
gelisimi temelinde bir cesit siflandirmasidir. Tiim temel haklardan ve
esitlikten yararlanilmasi sosyal haklara bagli oldugundan, sosyal haklarin
yerine getirilmesi ¢ok onemlidir. Dogal esitsizlik altinda ezilen insanin
durumu, Devlet tarafindan sosyal haklarin yerine getirilmesi yoluyla
dengelenir. Sosyal haklar, toplumun her iiyesinin sosyal is boliimii yoluyla
toplumca yaratilan ekonomik degerin makul bir kismini edindigi ve milletin
varliklarmin hakkaniyete uygun bir kismu iizerinde hakki oldugu yoniinde

yeni bir farkindalig1 yansitirlar.*

Robert Alexy’e gore, sosyal haklarin ortaya ¢ikisi iki meseleye dayanur.

[k olarak, gergek bir 6zgiirliik yoksa yani bireyin alternatif segenekleri olmasini

3 Robert Alexy, A Theory of Constitutional Rights, (Oxford: Oxford Universitesi Yaymevi, 2004),
sf. Xix.

4 Franz Magnis Suseno, Etika Politik: Prinsip-prinsip Moral Dasar Kenegaraan Modern (Political
Ethics: Basic Moral Principles of Modern Statecraft), (Cakarta: Gramedia, 1999), sf. 129-130.
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saglayan bir kosul yoksa bir seyi yapma ya da yapmamaya yonelik temel
ozglirliigiin hicbir anlami1 yoktur. Ikinci olarak, mevcut modern toplumda,
boylesine bir gercek oOzgiirlitk, devletin olumlu bir edimde bulunmasim

gerektirir.®

Yukaridaki kavrama gore, sosyal haklar bireyin toplum igerisindeki
hayatinda baska haklar1 ve Ozgiirliikleri gerceklestirmeye calismasini
saglayacak belirli kosullari karsilamasma destek olur nitelikteki belirli
haklaridir. Bu haklar, toplulugun belirli bir grubunun kolektif haklar1 oldugu
kadar bireysel haklar ya da kisisel haklardir da. Sosyal haklar; refah hakkini,
calisma ve ¢alismay1 se¢me hakkini, makul ticret hakkini, sosyal giivenlik

hakkini, saglik hakkini ve egitim hakkini icerir.

Endonezya’nin anayasa tarihinde, sosyal haklar 6nemli bir konumdadir.
1945 Anayasasinin taslaginin hazirlanmas siirecinde, Endonezya devletinin
kurucular1 devletin Ogretisine iliskin olarak bireysellik ve kolektivizm
iizerinde tartismiglardir. Esasen, Endonezya bireysellik 6gretisine dayanarak
kurulmamis, bireysel haklara yonelik giivenceden vazge¢meksizin daha
ziyade kolektivizm ya da kardeslik 6gretisi ve karsilikli igbirligine dayanarak
kurulmustur. Boylece, Devletin ulusal ideolojisi olan ve bes ilke anlamina
gelen Pancasila’ya gore, “Endonezya’nin tiim halki i¢cin adalet” dnemlidir. Sosyal
haklarin kolektif mahiyeti ve yonii, 1945 Anayasasimin Giris kisminda
Devletin “Tiim Endonezya halkini ve tiim Endonezya yurdunu korumak ve de halkin
refahin yiikseltmek icin milleti egitmek ve hiirriyet, kalici baris ve sosyal adalete
dayanan bir diinya diizeninin etkili hale getirilmesine katkida bulunmak” seklindeki

amacinda acik ve kesin olarak ifade edilmektedir.

En azindan sosyal haklara yonelik giivence, degisiklik yapilmadan
onceki 1945 Anayasasi’'nda diizenlenmistir. Bu arada, bu glivence degisiklikten
sonra 1945 Anayasasi’nda daha tam ve detayli bir hale gelmistir. Anilan
giivence, devletin sosyal haklara, ekonomik haklara ve kiiltiirel haklara sayg:
gosterme ve bunlari yerine getirme yiikiimliiligiine yol agar ki bu yiikiimliiliik,
medeni haklar ve siyasi haklarda oldugu gibi, edim yiikiimliiliigii degil ancak
sonug¢ yiikiimliiliigiidiir. Devletin “sonuc¢ yiikiimliiliigii” agisindan ylikimlalig,
eger devlet azami mevcut kaynaklar: iyi niyetle kullanmis ve (haklar1) asamal:

olarak hayata gecirmisse, yerine getirilmistir.

5  Robert Alexy, op cit. sf. 337-338.
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C. Adat Law Topluluklarinin Haklar1

Adat Law (Orf ve Adet Hukukunun Uygulandigl) Topluluklarinin
birimlerinin taninmasi ve bunlara yoOnelik saygi, 1945 Anayasasi
degisikliginden once belirtilmisti. 1945 Anayasasi'nin 18. maddesine getirilen
agiklama ile marga (klanlar), desa (kOyler) ve negeri (ilgeler) gibi yaklasik
250 6zerk kirsal ve halk toplulugu oldugu ifade edildi.® 1945 Anayasasi'na
yapilan degisiklikten once Adat Law Topluluklarinin taninmasi, c¢esitli
kanunlarda ve diizenlemelerde belirtilmisti (yani Endonezya Cumhuriyeti
Halk Danisma Meclisi Yasa Tasarisinda (Say1 XVI[/MPR/1998), Tarim Isleri
[lkelerine iliskin Temel Diizenleme ile ilgili 1960 tarihli 5 sayili Kanun,
Madencilikle ilgili 1966 tarihli 11 sayili Kanun ve Ormancilikla ilgili 1967
tarihli 5 sayili Kanun).

1945 Anayasasi degisikliginden sonra, Adat Law Topluluk birimlerinin
taninmasi ve bunlara saygi duyulmasi, 1945 Anayasasi’na yapilan fkinci
Degisiklikte madde 18B'nin 2. fikrasinda ve madde 28I'in 3. fikrasinda “Devlet,
adat law topluluklar: birimlerini geleneksel haklari ile birlikte halen hayatta olduklar:
ve kanunlarca diizenlendigi iizere Endonezya Cumhuriyeti'nin Uniter Devlet ilkesine
ve toplumun gelisimine uyduklar: nispette tanmr ve bunlara saygi duyar” seklinde

ayrica diizenlendi.

1945 Anayasasi degisikliginden sonra Adat Law Topluluklarinin
taninmasi, Ormancilikla ilgili 1999 tarihli 41 sayili Kanun, insan Haklar ile
ilgili 1999 tarihli 39 sayili Kanun, Bolgesel Yonetimle ilgili 2004 tarihli 32
sayili Kanun, Balikgilikla ilgili 2004 tarihli 31 sayili Kanun ve Kiy1 Bolgeleri
ve Kii¢lik Adalarm Yonetimi ile ilgili 2007 tarihli 27 sayili Kanun gibi cesitli

kanunlarda ve diizenlemelerde de belgelendirildi.

Cesitli bolgesel diizenlemeler ve bolgesel yonetimlerin kararnameleri
Adat gevresinin varligini taniyan bolgesel yonetim diizeyinde de olusturuldu;
bunlarin arasinda West Sumatera bolgesinde Nagari Yonetimine iliskin
Temel Hiikiimlerle ilgili 2000 tarihli 9 sayili Bolgesel Diizenleme ve yine aymn
Hiikiimlerle ilgili degisiklik yapilmis sekliyle 2007 tarihli 2 sayili Bolgesel
Diizenleme, Bali bolgesinde Pakraman Koyt ile ilgili 2001 tarihli 3 sayili
Bolgesel Diizenleme ve yine ayn1 Koyle ilgili degisiklik yapilmis sekliyle 2003

6  Endonezya Cumbhuriyeti, Oendang-Oendang Dasar (Anayasa), BRI Yil II No.7, 1946, 18.
Maddeye getirilen aciklama.
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tarihli 3 sayili Bolgesel Diizenleme ve Lembang Yonetimine iliskin 2001 tarihli

2 say1il1 Tana Toraja Kararnamesi yer almaktadir.”

1945 Anayasasinda Adat Law Topluluklari birimlerinin taninmasi,
bir Kanuna iliskin yargi denetiminin gerceklestirilmesi yoniinde basvuru
yapilmast igin, diger resmi kosullar arasinda, dyle bir kosula yol act1 ki o da
Adat Law Topluluklar: birimlerinin Anayasa’da diizenlendigi tizere gesitli
niteliklere tabi olmalaridir, sdyle ki® (1) halen yasayan birimler olduklari
oranda; (2) toplumun gelisimine uymalar1 ve (3) kanunlarca diizenlendigi
tizere Endonezya Cumhuriyeti Uniter Devlet ilkesine uymalar1 halinde
basvuru yapilabilir. Tarim Isleri flkeleri ile ilgili 1960 tarihli 5 say1ili Kanun’un 3.
maddesine dayanarak, Adat LawTopluluklarinin devlet tarafindan taninmalari
i¢in birkag kosul bulunmaktadir; s6yle ki’ (1) halen yasayan topluluk olduklar1
nispette; (2) milli menfaate uymalari ve (3) daha tist diizeydeki bir diizenleme
ile aykirilik olmadig1 hallerde devlet bu topluluklar: tanir.

Ormancilikla ilgili 1999 tarihli 41 sayili Kanunun 67. maddesindeki
hiikiim ile s0yle bir diizenleme yapildi ki Adat Law Topluluklari, aslinda
belirli kosullara uyarlarsa, taninirlar; bu kosullar arasinda' (1) toplulugun

7 Nurul Elmiyah, ve digerleri, Novrizal Bahar ve Owen Podger tarafindan alint1 yapildig:
tizere, Memberdayakan Desa Naskah Akademik Pokok-Pokok Pikiran Pembentukan Undang-Undang
tentang Desa (Yerlesim Yerinin/Koyiin Giiclendirilmesi, Koylere iliskin Kanun Taslagr Hazirlamaya
yonelik Temel Diisiincelere iliskin Akademik Sunum), (Cakarta: DRSP-USAID, 2009), sf.37.

8  Endonezya Cumhuriyeti, Perubahan Kedua Undang-Undang Dasar Negara Republik Indonesia
Tahun 1945 (1945 Endonezya Cumhuriyeti Devleti Anayasasinda yapilan Ikinci Degisiklik), ad
gecen eserde, madde 18B fikra (2).

9  Endonezya Cumhuriyeti, Undang-Undang Pokok Agraria (Tarim Isleri likelerine iliskin Kanun),
Kanun Sayis1 5, LN No.104, LN 1960, TLN NO. 2043, madde 3. 1960 tarihli 5 sayili Kanunun
3. maddesi.

10 Endonezya Cumhuriyeti, Undang-Undang Kehutanan, Kanun Sayis1 41, LN No.167, LN 1999;
TLN No. 3888, madde 67. 1999 tarihli 41 sayili Kanunun 67. maddesinde soyle bir diizenleme
yapilmistir:

“(1) Adat Law toplulugu halen yasayan bir topluluk oldugu nispette varlig1 kabul edilir ve
asagida belirtilenlere hakki vardir:

a. kendi adat toplulugunun giinliik ihtiya¢larinin karsilanmasi i¢in orman {iriinlerine iliskin
ekin yapmak;

b. kanunlara aykir1 diismeyecek sekilde, gegerli adat law (6rf ve adet hukuku) hukukuna
dayanarak orman isletmesini yiiriitmek; ve

c. refahini yiikseltmek icin yetki almak

(2) Adat law toplulugunun 1. fikrada anildig: tizere varliginin ve tasfiyesinin teyidi Bolgesel
Diizenleme ile 6ngoriiliir.

(3) 1. fikrada ve 2. fikrada anilan diger hiikiimler Hiikiimet Diizenlemesi ile diizenlenir.
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halen bir topluluk bi¢iminde olmasi; (2) kurum binalarinin halen Adat
idarecisinin bulundugu yerde olmasi; (3) agik¢a tanmimlanmis Adat Law
bolgesinin/topraginin olmasi ve (4) kurumlarinin olmasi yer almaktadir.
Maluku Bélgesinde Tual ilinin Kurulmasi ile ilgili 2007 tarihli 31 sayil
Kanunun Anayasaya uygunluk Denetimine iliskin Anayasa Mahkemesi'nin
31/PUU-V/2007 sayili Kararinda, Anayasa Mahkemesi bir Adat Law Topluk
biriminin gerek bolgesel olarak, soya ait olarak gerekse islevsel olarak
en azindan su unsurlar: icermesi halinde de facto (fiilen) var oldugunun
soylenebilecegi kanisindadir; yani,''(1) toplulugun tiyelerinin halen grubun
icinde olduklar1 hissine kapilmalari; (2) Adat idari kurumlarinin olmasi;
(3) Adat varliklarina ve/veya Adat nesnelerine halen sahip olmasi; ve (4)
birtakim Adat Law normlarinin bulunmasi; ve (5) bilhassa bolgesel mahiyet
tasiyan Adat Law Topluluklar: birimleri i¢in belirli bir bolge unsuru olmasi

seklinde siralanabilir.

Eger' (1) Adat Law Topluluklar birimlerinin varliklari, mevcut toplumda
ideal kabul edilen degerlerin gelismesini yansitan gegerli hukuka, gerek genel
mahiyetteki ve ayni zamanda tarim alaninda, ormancilikta, balik¢iliktaki
gibi sektorel anlamdaki hukuka ve ayrica bolgesel diizenlemelere dayanarak
taniniyorsa, ve (2) bu geleneksel haklarin esasi, kendi topluluklarinin birim
iiyeleri ve ayrica toplumun geneli tarafindan taniniyor ve sayg1 goriiyorsa, ve
de insan haklaria ters diismiiyorsa; bu Adat Law Topluluklarinin birimlerinin
geleneksel haklar1 ile beraber topluma uyum sagladiklari goriiliir. Eger
ki®® (1) varligi Endonezya Cumhuriyeti Uniter Devletinin egemenligini ve
biitiinltiglinii tehdit etmez ise, ve (2) Adat Law normlarinin esas1 kanunlara
ve diizenlemelere uygun olur, bunlarla ters diismezse; Adat Law Toplulugu
bdyle bir birimi, Endonezya Cumhuriyeti Uniter Devleti'nin siyasi bir varlik ve

hukuki bir varlik olarak varolusunu engellemez.

Adat Law Topluluklar1 birimlerinin taninmasi dért sonug dogurur. lk
olarak, o toplulugun birimi, iiyelerinden ayri bir sekilde hukuki bir varlik

olarak hareket edebilsin diye, yasal bir toplulugun bir birimi olarak taninir.

11 Endonezya Cumhuriyeti Anayasa Mahkemesi, Pengujian Undang-Undang Nomor 31 Tahun
2007 tentang Pembentukan Kota Tual di Provinsi Maluku terhadap UUD Negara RI Tahun 1945
(Maluku Bolgesinde Tual [linin Endonezya Cumhuriyeti Devletinin Kurulmast ile ilgili 2007 tarihli
31 sayili Kanuna karst Anayasaya uygunluk denetimi, Say1 31/PUU-V/2007, 18 Haziran 2008.

12 Ayni eserde.

13 Aynieserde.
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Bu statii, Adat Law Topluluklarinin birimlerini, gerek sahsen gerekse hukuki
varliklar olarak (kamu hukuku tiizel kisiligi ve ayni zamanda 6zel hukuk
tlizel kisiligi), diger hitkmi sahislarla esit hitkmi sahislar konumuna getirir.
Bu itibarla, Adat Law Topluluklar1 birimleri tek bir varlik olarak da yasal
islem baslatabilirlerken, onlara hak ve yiikiimliiliikler verilebilir. Adat Law
Topluluklari, belirli bir arazi pargasi ya da belirli bir bolge tizerinde belirli
miilkiyet haklarina sahip olabilirler ve ayrica yapmis olduklar: islemlerin bir

sonucu olarak yasal yiikiimliiliikler tasiyabilirler.

ikinci olarak, Adat Law Topluluklari birimlerinin miilkiyeti kadar hak
ve Ozglirliiklerinin devlet tarafindan taninmas: sonucunu dogurur. Devlet
kendiliginden, gelisme adina bile olsa, keyfi olarak Adat Law Topluluklarinin

belirli denetleme ya da miilkiyet haklarini kaldiramaz ya da engelleyemez.

Ugiincii olarak, Adat Law Toplulugunun bir birimi tanimincaya kadar,
devlet kendiliginden boyle bir topluluk birimini yasal bir toplulugun birimi
olarak sekillendiren ve kuran hukuk sistemini tanir. Ayni1 durum, devletin bir
sirketi hukuki bir varlik olarak tanidigi zaman da gegerlidir ki bu anlamda,
devlet bu sirket tarafindan yapilmis ve bu sirketin yonetildigi hukuk
kurallar1 dizisini tanimaktadir. Bu itibarla, Adat Law Topluluklar1 birimlerinin
taninmasi, devletin anilan topluluk {izerinde etkili olan ve gelisen Adat Law
varligini tanimasini da saglar ve bunu dogrudan teskil eder. Bu kabuliin
(tanimanin) sonucu, Adat Law (bu hukukun) beslenilen ve uygulanilan ulusal

hukuk sisteminin bir parcasi olmasidir.

Dérdiincii olarak, Adat Law Topluluklar: birimlerinin taninmasi, yerel
anayasal orf ve adet hukukunun (Adat Law) normlarina dayanarak kurulan
yonetim diizeni ve yapisinin taninmasi ile sonuglanir. Baska bir ifadeyle,
eger Adat Law Topluluklar: birimlerinin kendi yapilar1 varsa, kisacasi devlet
tim Endonezya bolgesi icin tek bir yonetim yapisini zorunlu kilamaz. Hal
boyleyken, Endonezya’da bolgesel yonetim baglaminda, belirli bolgelere ve
belirli alanlarda belirli 6zelligi olan bolgelere iliskin bir durumun olugsmasina

yol agilmistir.
D. Adat Law Topluluklar1 Birimlerinin Sosyal Haklan ile flgili
Endonezya Anayasa Mahkemesinin Karar

Anayasa Mahkemesi, Anayasa’y1r koruyan bir kurum olarak,
ozellikle Adat Law Topluluklarina iligkin sosyal haklar1 koruma, gozetme
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ve diizeltme yiliktimliiliigii tasir. Kararlartyla Anayasa Mahkemesi, Adat
Law Topluluklarinin sosyal haklarina zarar veren ya da itibar etmeyen tim

cabalarin ve eylemlerin hakli ¢ikarilamayacagini ispat etmistir.

On yil boyunca, Anayasa Mahkemesi Adat Law Topluluklarinin
anayasal haklarimin korunmasi ile ilgili davalara iliskin kararlar vermistir.
Agaclandirma ile ilgili 2004 tarihli 18 sayili Kanun'un Anayasa’ya
uygunluk denetimine iliskin davada, 55/PUU-VIII/2010 sayili Karar ile
Anayasa Mahkemesi, Agaglandirmaya iliskin Kanun'un 21. maddesine
ve 47. maddesinin 1. fikrasma dair hiikiimleri iptal etmistir. Cilinkii anilan
hiikiimlerin agaclama yapan girisimcilere veya sirketlere yararinin oldugu
ancak bu hiikiimler ile yerel topluluklarin ve Adat Topluluklarinin topraklar:
tizerinde miilkiyet hakk: sahipleri olarak haklariin goz ard: edildigi kabul
edildi. Anayasa Mahkemesinin anilan kararia dayanarak, tiim Endonezya’da
yerel ve Adat Law Topluluklarinin, yasama yoluyla ve devlete ait araglarmn
destegiyle agaglandirma sirketlerince bugiine dek ihlal edilmis olan anayasal

haklari i¢in miicadele etmek {izere saglam bir gerekgeleri bulunmaktadr.

Ayrica, Kiy1 Bolgesi ve Kiiciik Adalarin Yonetimi ile ilgili 2009 tarihli
27 sayili Kanun'un Anayasa’ya uygunluk denetimine iliskin 3/PUU-VIII/2010
sayill Karara binaen, Anayasa Mahkemesi Kiy1 Sularmin Islenmesi Haklar1
ile ilgili hiikiimleri iptal etti. Anayasa Mahkemesi, bunu ele alirken, bu
hiikiimlerin Adat Topluluklarmin veraset haklarmin yok olmasma neden
olduklarmni, oysaki ilgili Adat Toplulugu halen var oldugu nispette bu
haklarin ortadan kaldirilamayacak ozellikleri tasimakta oldugunu ifade etti.
Bu karara dayanarak, kiy1 sular1 bolgelerinin ve kiiciik adalarin islenmesi,
kay1 topluluklarmin, bilhassa ¢ok eskiden beri kendi kiy1 sularinin igletmesini

yliriitmekte olan Adat Topluluklarinin unutulmasina artik izin vermeyecektir.

Adat Law Topluluklarina yonelik korumanin kabul gordiigii gercegi ile
Ormancilikla ilgili 1999 tarihli 41 sayili Kanuna iliskin yargi denetimindeki
2 (iki) kararda ayrica kargilagilabilir. ilk olarak, Anayasa Mahkemesi 34/
PUU-IX/2011 sayili Kararinda, Ormancilikla ilgili Kanun'un 4. maddesinin 3.
fikrasinin Anayasa’ya aykiri olduguna sarta bagl olarak hitkmetti. Bu kararile
Adat Law Topluluklarmin geleneksel haklarina yonelik olarak anilan maddede
onceden belirtilmis olan koruma ve saygi yeniden teyit edilmekte ve ilaveten,
miilkiyet hakki, insa etme hakki, ekip bi¢me hakki ve toprak tizerindeki diger

haklar gibi topluluklarin Kanunca taninan haklar1 kabul edilmektedir.
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fkinci olarak, Anayasa Mahkemesinin Ormanciliga iligkin Kanun'un
yargt denetimi ile ilgili 35/PUU-X/2012 sayili Kararinda, Anayasa Mahkemesi
Adat ormanlarimin devlet ormanlari olmadigini teyit etti. Bir orman, durumuna
gore, devlet ormani ve hak iddia edilen orman olarak iki tiire ayrilir. Ayrica,
hak iddia edilen ormanlar, Adat ormanlar1 (miilkiyet hakki) ve bireylerin/
tiizel kisilerin ormanlari seklinde ayrilirlar. Buna dayanarak, hak iddia edilen
bir ormanin devlet ormani alaninda yer almas: artik miimkiin degildir. Aym
sekilde, bir devlet ormani da hak iddia edilen orman alani igerisinde ve bir
miilkiyet hakki ormani da devlet ormani alani igerisinde olamaz. Ormanlarin

bu tig tiir halinin hepsi devlet tarafindan en {ist derecede denetlenmektedir.

Anilan karara dayanarak, Anayasa Mahkemesi devlet ormanlari ve
Adat ormanlari arasinda farkli diizenleme yapilmasimi mecbur kilar. Devletin
devlet ormanlar tizerinde kullanim, yararlanma ve devlet ormanlar1 alan:
icerisindeki yasal iligkileri belirleme konusunda tam yetkisi vardir, oysaki
devletin Adat ormanlar1 iizerindeki yetkisi, Adat Law Toplulugunun bir

bolgesel birimi igerisindeki miilkiyet hakki 6l¢tisiinde sinirhidir.

Bu itibarla, Adat Law Topluluklarmin miilkiyet haklarinmn bulundugu
ormanlarini denetime agma ve ailelerinin oldugu kadar kendi kisisel
ihtiyaglarinin karsilanmast igin topraklarmi ekip bigme haklar1 bulunmaktadar.
Ctinkii Adat Law Topluluklari tiyelerinin haklarini ortadan kaldirmak miimkiin
degildir. Buna karsin, bu su anlama gelmemektedir ki Adat Topluluklar
hiikiimet diizenlemeleri olmaksizin keyfi olarak ormanlarini isletmeye haklari
vardir. Anilan karara dayanarak, sunu anlayabiliriz ki Anayasa Mahkemesi

Adat Law Topluluklarinin sosyal haklarinin ihlal edilmesine izin veremez.

Bu sunumun sonunda, Adat Law Topluluklarinin anayasal haklarinin
Adat Topluluklariin kendi varliklari ile yakindan ilgili oldugunu belirtmek
isterim. Bununla beraber, eger Adat Law Topluluklarinin haklari ihlalden zarar
goriirse, o zaman Adat Law Topluluklarinin varlig: tehdit altindadir. Veya en
azindan Adat Law Topluluklarinin Cumhuriyetimizde onurlar: ile yasama

haklarini kaybetmeleri sonucu dogar.

1945 Anayasasi’na atifta bulununca sunlarin olduk¢a acik oldugu
gortiliir ki ilk olarak, Adat Law Topluluklarmin varhigimin, Endonezya
ulusunun devleti ¢ercevesinde net bicimde tanimlanmis bir anayasal temeli
vardir. Tkinci olarak, Adat Law Topluluklarimin, 1945 Anayasasi'ndaki
hiikiimlerde belirtildigi {izere haklarini savunacak saglam dayanaklar: vardr.
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Bu iki hiikiimle birlikte, devlet en az 2 (iki) temel hukuki ytikiimliliigii
tasir. Birinci yiiktimliiliik, Adat Law Topluluklarinin haklarini tam anlamiyla
koruma dahil olmak {iizere, devletin insan haklarini gerek eylem yoluyla
gerekse ihmal yoluyla ihlal etmeme yiikiimliiligii ile ilgilidir. Bununla
beraber, devletin Adat Law Topluluklarmin her bakimdan haklarina zarar
veren eylemlerde, 6zellikle dogal kaynaklarin istismar: ile cogunlukla ilgili
olan eylemlerde bulunmasina izin verilmez. Ikinci yiikiimliiliik ise, devletin
ihlalleri 6nleme yoniinde caba gbsterme, ne zaman bir ihlal olsa inceleme,
ihlalde bulunana kars1 yasal islem yiiriitme ve yapilan zarar karsilig1 tazminat

taahhiidiinde bulunma yiikiimliiliigii ile ilgilidir.

Bu baglamda, yukarida anlatilan Anayasa Mahkemesi kararina binaen,
Adat Law Topluluklarmin sosyal haklarmi korumanin haricinde, Anayasa
Mahkemesi devletin bu topluluklarin anayasal haklarinin korunmasma
yonelik giivence verme yiikiimliliigiinden kagmamasi i¢in Devlet tizerindeki
denetime de katkida bulunmustur.



The Role of the Constitutional Court of the
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Rights of The Adat Law Communities’

Hamdan Zoelva
Chief Justice of the Constitutional Court of the Republicof Indonesia

A. Introduction

The Constitutional Court of the Republic of Indonesia (MK-RI) was
established in the era of the Reformasi by virtue of the Third Amendment to the
Constitution of 1945.2 The formation of the MK-RI (Constitutional Court) was
part of the arrangement of the constitutional system of Indonesia based on the
principle of a democratic constitutional state, supremacy of the constitution,
the protection of Human Rights, and the institutionalization of the checks and
balances mechanism. The purpose of ordering the constitutional system is to

prevent the abuse of power and the rise of an authoritarian government.

Article 24C of the Constitution of 1945 grants four authorities and places
one obligation to the MK-RI (Constitutional Court).The four authorities are to
judge at the first and final instance: (1) the judicial review of Laws against
the Constitution; (2) disputes concerning constitutional authorities of State
institutions; (3) the dissolution of a political party; and (4) disputes concerning
the result of General Elections. One obligation of the MK-RI (Constitutional
Court) is to judge on the opinion of the Council of People’s Representatives
(DPR-RI) concerning the assumption of breach of law by the President and/
or the Vice-President as a stage that must be proceeded in the process of
dismissing the President and/or the Vice-President during their tenure.

1  Presentation paper presented at the II Congress of the Association of Asia Constitutional Courts
and Equivalent Institutions, in Istanbul-Turkey, 27-30 April 2014.

2 Amendment to the Constitution of 1945 was undertaken by the MPR as of 1999 up to 2002.
Despite named as the Third Amendment, the amendment process undertaken in 1999, 2000,
2001, and 2002, constituted one stage of amendment. The application of the term “the Third
Amendment“refers to the legalization of the amendment undertaken stagewise.
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By is authority to review laws, the MK-RI (Constitutional Court)
bears the function to safeguard the position of the constitution as the
highest law by means of assuring that each law that is applied for judicial
review is not contradictory with the Constitution. In other words, the MK-
RI (Constitutional Court) safeguards the execution of the substance of the

constitution consistently by the legislation of the laws.

Therefore, the MK-RI (Constitutional Court) is said to have the function of
the guardian of the constitution. Considering that one of the main matters in the
constitution is the guaranteeing of protection, compliance with, and the advocacy
of human rights, the MK-RI (Constitutional Court) also bears the function as the
protector of human rights and constitutional rights. Such function is carried out
through the authority to make judgments that are final and binding.

B. Social Rights in the Constitution of Indonesia

The constitutional rights of citizens are frequently mentioned as human
rights that are guaranteed in the constitution of the state. A right is stated to
be a constitutional right if (1) it represents the ideology of the state; (2) it binds
all branches of power; and (3) it expresses the objective of the national values

and legal order.?

Social rights or social basic rights are a classification of kinds of human
rights based on the history of its development and its substance. Social
rights are very important as the fulfillment of these rights is conditional
for the enjoyment all the basic rights and equality. The human condition
overwhelmed by natural inequality shall be balanced by the State through
the fulfillment of social rights. Social rights reflect a new awareness that each
member of the society has the right over a just part of the assets of its nation
and that it acquires a reasonable part of the economic value created by the
society through the social division of labor.*

According to Robert Alexy, the emergence of social rights is based on
two matters. Firstly, whereas the basic freedom to do or not to do something
has no meaning if there is no real freedom, namely a condition that enables an

3 Robert Alexy, A Theory of Constitutional Rights, (Oxford: Oxford University Press, 2004),
p-xix.

4 Franz Magnis Suseno, Etika Politik: Prinsip-prinsip Moral Dasar Kenegaraan Modern (Political
Ethics: Basic Moral Principles of Modern Statecraft), (Jakarta: Gramedia, 1999), p. 129 —130.
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individual to have alternative choices. Secondly, in the current modern society,
such real freedom cannot be made dependent from the capacity of the living

society, but it needs the positive act of the state.

Based on the above concept, social rights are certain rights required
to fulfill certain conditions to enable the individual to pursue other rights
and freedoms in its life in the society. These rights can be individual rights or
personal rights as well as collective rights of a certain group of community.
Social rights comprise among others, the right of welfare, the right to work
and to choose work, the right of reasonable wage, the right of social securities,
the right of health, and the right of education.

In the constitutional history of Indonesia, social rights have an important
position. In the course of the drafting of the Constitution of 1945, the founders
of the state of Indonesia have debated about the doctrine of the state between
individualism and collectivism. In essence, Indonesia is not established
based on the doctrine of individualism, but rather based on collectivism or
the doctrine of brotherhood (kekeluargaan) and mutual cooperation (gofong-
royong), without waiving the guaranty for individual rights. Therefore, one
of the five foundations of the State (Pancasila) states “justice for all the people of
Indonesia”. The collective nature and the aspect of social rights is also visible
from the formulation of the objective of the State in the Preamble of the
Constitution of 1945, namely “to protect the whole nation of Indonesia and the
entire homeland of Indonesia, and in order to advance public welfare, to educate the
nation’s life, and to contribute to the enforcement of a world order based on liberty,

lasting peace and social justice”.

The guaranty for social rights at least has been set out in the Constitution
of 1945 prior to its Amendment. Meanwhile, in the Constitution of 1945
following its Amendment it has become more complete and detailed. The said
guaranty gives rise to the obligation of the state fo respect and to fulfilsocial
rights, economic rights, and cultural rightswhich is an obligation to result andis
not an obligation to conduct as is the case with civil and political rights. The
obligation of the state in terms of the “obligation to result” is fulfilled if the state
has utilized in good faith the maximum available resources andhas conducted

progressive realization.

5  Robert Alexy, op cit. p. 337 — 338.
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C. Rights of the Adat Law Communities

The acknowledgment of and respect for unities of adat law communities
was set out already prior to the amendment of the Constitution of 1945. The
Elucidation to Article 18 of the Constitution of 1945 stated that there were
around 250 autonomous countryside and people communities(original in
Dutch:zelfbesturende landschappen en volksgemeenschappen), like the marga(clans),
desa (villages), and mnegeri (counties).® The acknowledgment of adat law
communities prior to the amendment of the Constitution of 1945 was also set
out in various laws and regulations, namely the Resolution of the People’s
Consultative Assembly of the Republic of Indonesia (MPR RI) Number XVII/
MPR/1998, the Law Number 5 of 1960 regarding Basic Arrangement on the
Principles of Agrarian Affairs, the Law Number 11 of 1966 regarding Mining,
and the Law Number 5 of 1967 regarding Forestry.

Following the amendment to the Constitution of 1945, the
acknowledgment of and respect for unities of adat law communities are
further governed in Article 18B paragraph (2) and Article 28I paragraph (3)
of the Second Amendment to the Constitution of 1945, which governs as
follows: “The State acknowledges and respects unities of adat law communities along
with their traditional rights to the extent that they are still alive and conform to the
development of the society and the principle of the Unitary State of the Republic of
Indonesia as governed by the laws.”

The acknowledgment of the adat law communities following the
amendment of the Constitution of 1945 is also documented in various laws
and regulations, among others in the Law Number 41 of 1999 regarding
Forestry, the Law Number 39 of 1999 regarding Human Rights, the Law No
32 of 2004 regarding Regional Government, the Law No. 31 of 2004 regarding
Fishery, and the Law Number 27 of 2007 regarding the Management of the
Coastal Zones and Small Islands.

Various regional regulations (Perda) and decrees of the regional heads
have also been formed at the level of regional government that acknowledge
the presence of the adat village, among others in: the Province of West Sumatera
by the Regional Regulation (Perda) Number 9 of 2000 regarding Principal

6  Republik Indonesia, Oendang-Oendang Dasar (The Constitution), BRI Year II No. 7 of 1946,
elucidation to Article 18.
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Provisions on the Government of the Nagarias amended by the Regional
Regulation (Perda) No. 2 of 2007 regarding Principles on the Government of
Nagari, the Province of Bali by Perda Regional Regulation (Perda) Number 3 of
2001 regarding The Pakraman Village, as amended by the Regional Regulation
(Perda) Number 3 of 2003, and the Decree of the Regent of Tana Toraja Number
2 of 2001 regarding The Government of Lembang.”

The acknowledgment of unities of adat law communities in the
Constitution of 1945 has led to one among the other formal requirements for
the application to conduct a judicial review on a Law is that the unities of
adat law communities are subject to the various qualifications as governed in
the Constitution, namely:® (1) to the extent it is still alive; (2) conform to the
development of the society; and (3) conform to the principle of the Unitary
State of the Republic of Indonesia as governed by the laws. Based on Article 3
of the Law Number 5 of 1960 regarding the Principles of Agrarian Affairs, there
are several requirements for the adat law communities to be acknowledged by
the state, namely:’ (1) to the extent they are still existing; (2) conform to the
national interest, and (3) it is not contradictory to a higher regulation.

The provision of Article 67 of the Law Number 41 of 1999 regarding
Forestry governs that adat law communities are acknowledged if in reality

they comply with certain conditions, among others:" (1) the community is still

7 Nurul Elmiyah, et al., as quoted by Novrizal Bahar and Owen Podger, Memberdayakan Desa
Naskah Akademik Pokok-Pokok Pikiran Pembentukan Undang-Undang tentang Desa (Empowerment
of the Village, Academic Paper on Basic Thoughts for the Drafting of the Law on Villages), (Jakarta:
DRSP-USAID, 2009),p. 37.

8  Republik Indonesia, Perubahan Kedua Undang-Undang Dasar Negara Republik Indonesia Tahun
1945 (Second Amendment to the Constitution of the State of the Republic of Indonesia of 1945), op
cit., Article 18B paragraph(2).

9  Republik Indonesia, Undang-Undang Pokok Agraria (Law on the Principles of Agrarian Affairs),
Law Number 5, LN No. 104, LN of 1960, TLN No. 2043, Article 3. Dalam Article 3 of the
Law Number 5 of 1960 diatur serbagai berikut: “...pelaksanaan hak ulparagraphdan hak-hak
serupa itu dari masyarakat-masyarakat hukum adat, sepanjang menurut kenyatanya masih
ada, harus sedemikian rupa sehingga sesuai dengan kepentingan nasional dan negara, yang
berdasarkan atas persatuan bangsa serta tidak boleh bertentangan dengan Undang-Undang
dan peraturan-peraturan lain yang lebih tinggi.”

10 Republik Indonesia, Undang-Undang Kehutanan, of the Law Number 41, LN No. 167, LN of
1999, TLN No. 3888, Article67. InArticle 67 of the Law Number 41 of 1999 it is governed as
follows:

“(1) The adat law community to the extent it is still existing and its existence is acknowledged has the right:

a. to conduct reap on forests products for fulfillment of the daily needs of the respective adat
community;
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in the form of a community (Indonesian: paguyuban; Dutch:rechtsgemeenschap;
German: Rechtsgemeinschaft); (2) they still have the institution in the setting of
its adat ruler; (3) they have a clearly defined adat law territory; and (4) they have
institutions. In the Verdict of the MK-RI (Constitutional Court) Number 31/
PUU-V/2007 regarding the Review of the Law Number 31 of 2007 regarding
The Formation of the City of Tual in the Province of Maluku against the
Constitution of 1945, the Constitutional Court was of the opinion that a unity
of an adat law communitymay be stated as de facto existing (actual existence),
either territorially, genealogically, as well as functionally at least containing
the elements of:"' (1) the members of the community still possess an in-group
feeling; (2) it has adat government institutions; (3) it still possesses adat assets
and/or adat objects; and (4) it has a set of adat law norms; and (5) particularly
for unities of adat law communities of a territorial nature, they must have the

element of a certain territory.

The unities of adat law communities along with their traditional rights
are perceived to be conforming to the development of the society if those unities
of adat law communities:'? (1) have an existence which is acknowledged based
on the prevailing law that reflects the development of values deemed ideal in
the current society, either law of a general nature as well as in sectoral terms,
like in the agrarian field, forestry, fishery, et cetera as well as in the regional
regulations, and (2) the substance of those traditional rights is acknowledged
and respected by the members of the unity of the respective community and
also by the society at large, and is not contradictory to human rights. Such
unity of an adat law community does not disturb the existence of the Unitary
State of the Republic of Indonesia as a political entity and a legal entity if

b. to conduct forest management based on the prevailing adat lawand is not contradictory to the laws; and
c. to acquire empowerment in order to increase its welfare.

(2) Confirmation of the presence and elimination of the adat law community as mentioned in
paragraph(1) shall be stipulated by Regional Regulation.

(3) Further provisions as mentioned in paragraph(1) and paragraph(2) shall be regulated by
Government Regulation.”

11  The Constitutional Court of the Republicof Indonesia, Pengujian Undang-Undang Nomor31
Tahun2007 tentang Pembentukan Kota Tual di Provinsi Malukuterhadap UUD Negara RI
Tahun1945 (Judicial Review against the Law Number 31 of 2007 regarding the Formation of the City
of Tual in the Province of Malukuvis-a-vis the Constitution of the State of the Republic of Indonesia
of 1945, Number 31/PUU-V/2007, 18 June 2008.

12 Ibid.
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namely:® (1) its existence does not threaten the sovereignty and integrityof
the Unitary State of the Republic of Indonesia, and (2) the substance of the
adat law norms conforms to and is not in contradiction with the laws and

regulations.

The acknowledgment of unities of adat law communities bears four
consequences. Firstly, a unity of a community is acknowledged as a unity of a
legal community so that it can act as a legal entity distinct from its individual
members. This status places the unities of adat law communities as legal
subjects equal to other legal subjects, either in person as well as legal entities
(public as well as private entities). As such, rights and obligations can be
attached to the unities of adat law communities, while they can also take legal
acts as one entity. Adat law communities can have certain ownership rights,
such as over a certain plot of land or certain zone (the ulayat right), as well as
bearing legal obligations as a result of the acts they have taken.

Secondly, the acknowledgment of the state of the rights and obligations
as well as ownership of the unities of the adat law communities. By itself
the state cannot arbitrarily revoke or cross against the ownership rights or
certain control of the adat law communities, even if that is in the interest of
development.

Thirdly, by the time there is an acknowledgment of a unity of an adat law
community, by itself the state acknowledges the legal system that shapes and
establishes such unity of community as a unit of a legal community. The same
rules for the state at the time the state acknowledges a corporation as a legal
entity, to the effect that the state acknowledges the set of corporate legal rules
made by and which governs such corporation. As such, the acknowledgment
of unities of adat law communities also covers and directly constitutes the
acknowledgment of the state of the existence of the adat law so formed,
developing, and prevailing over the said community. The consequence of this
acknowledgment is that the adat law is placed as part of the national legal
system which should be nurtured and enforced.

Fourthly, the acknowledgment of unities of adat law communities by
itself results in the acknowledgment of the structure and order of government

that are formed based on the norms of the local constitutional adat law. In other

13 Ibid.
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words, the state cannot simply compel a uniform government structure for
the whole territory of Indonesia if indeed the unities of adat law communities
have their own structure. This is the circumstance in the context of regional
government in Indonesia that leads to the formation of the status of special

regions and regions with special characteristic in certain zones.

D. The Verdict of the Constitutional Court of Indonesia related to the
Social Rights of Unities of Adat Law Communities

As an institution safeguardingthe Constitution, the MK-RI
(Constitutional Court) bears the obligation to safeguard, to protect, and to
restore the social rights, particularly the adat law communities. By its Verdicts,
the MK-RI (Constitutional Court) has proven that all efforts and acts that
ignore or harm the social rightsof the adat law communities cannot be justified.

In the course of ten years, the MK-RI (Constitutional Court) has ruled
on cases related to the protection of the constitutional rights of the adat
law communities. They can be encountered among others in the Verdict
Number 55/PUU-VIII/2010 in the case of Review against the Law Number
18 of 2004 regarding Plantations. By that verdict the MK-RI (Constitutional
Court) cancelled the provision of Article 21 and Article 47 paragraph (1) and
paragraph (2) of the Law on Plantationsas the said provisions were deemed
to benefit the plantation entrepreneurs or companies, but ignores the rights
of the local communities and the adat communities as the owners of the ulayat
right over the lands. Based on the said verdict of the MK-RI (Constitutional
Court), the local and the adat law communities in all over Indonesia have a
solid ground to struggle for their constitutional rights that to date have been
violated by plantation companies by means of legislation and the support of

the state apparatus.

Moreover, by virtue of the Verdict Number 3/PUU-VIII/2010 in the
Review against the Law Number 27 of 2009 regarding the Management of the
Coastal Zones and Small Islands, the MK-RI (Constitutional Court) cancelled
the provisions related to the Rights of Cultivation of Coastal Waters (HP-3).
In its consideration, the MK-RI (Constitutional Court) stated that the HP-3
potentially gives cause to the disappearance of the rights of the hereditary
rights of the adat communities, whereas those rights possess characteristics

that cannot be eliminated to the extent that the respective adat community
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still exists. Based on this verdict the cultivation of zones of coastal waters
and small islands may no longer leave behind the coastal communities,
particularly the adat communities who have managed the respective coastal

waters since time immemorial.

The confirmation of protection for the adat law communities can also be
met in 2 (two) verdicts in the case of judicial review against the Law Number
41 of 1999 regarding Forestry. Firstly, in the Verdict Number 34/PUU-1X/2011,
the MK-RI (Constitutional Court) has ruled conditionally unconstitutional
Article 4 paragraph (3) of the Law on Forestry. This verdict reconfirms the
respect for and protection of the traditional rights of the adat law communities
already set out in the said article, added by the acknowledgment of the rights
of the communities granted by the Law such as property right, right to build,
right to cultivate, and other rights over land.

Secondly, in the Verdict of the MK-RI (Constitutional Court) Number
35/PUU-X/2012 regarding judicial review against the Law on Forestry, the
MK-RI (Constitutional Court) confirmed that adat forests are not state forests.
Based on its status, a forest is distinguished into two kinds, namely state
forests and right forests. Moreover, right forests are distinguished into adat
forests (ulayat right) and forests of individuals/legal entities. Based thereon,
it is no longer possible that a right forest is situated in the territory of a state
forest. Or the other way around, a state forest within a territory of a right
forest and an ulayat right forest within a state forest. The three kinds of status
of forests as such are all controlled by the state at the highest instance.

Based on the said Verdict, the MK-RI (Constitutional Court) obliges
different regulation between state forests and adat forests. As over state
forests the state has full authority to determine its use, utilization, and the
legal relationships within the territory of the state forests, whereas for the
adat forests the state authority is limited to the extent that the content of
the authority covered in the adat forest, namely the ulayat right within one

territorial unity of an adat law community.

As such, adat law communities have the right to open their ulayat
forests to be controlled and the land to be cultivated by them for the sake of
fulfillment of their personal needs as well as that of their families, as it is not
possible to eliminate the rights of the members of the adat law communities.

Nevertheless, that does not mean that the adat communities have arbitrarily
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the right to manage their forests without government regulations. Based on
the said verdict we may understand that by possessing the authority, the MK-
RI (Constitutional Court) cannot afford to let violation be committed against

the social rights of the adat law communities.

At the closing of this presentation, I wish to state that the constitutional
rights of the adat law communities are closely related to the existence of the adat
communities themselves. That said, if the rights of the adat law communities
suffer violation, then the existence of the adat law communities is threatened.
Or else, at least that will ensue in the loss of the adat law communities of their
right to live with dignity in our Republic.

By referring to the provision of the Constitution of 1945 it becomes
pretty clear that first, the existence of the adat law communities has a clearly
defined constitutional basis in the framework of the state of the Indonesian
nation. Second, the adat law communities have a solid basis to defend their
rights as stated in the provisions of the Constitution of 1945.

Along with those two dispositions, the state shall bear at least 2 (two)
main legal obligations.The first obligation is related to the obligation of the
state not to violate human rights, either by means of acts as well as by omission,
including to fully protect the rights of the adat law communities. That said, the
state shall not be allowed to take acts detrimental to the rights of the adat law
communities in all respects, particularly those most frequently related to the
exploitation of natural resources. The state shall not acquiesce by the time a
violation is committed by a third party against the adat law communities. The
second obligation is related to the obligation of the state to make efforts to
prevent violations, to investigate whenever a violation takes place, to conduct
legal process against the violator, and to undertake reparation against the loss
incurred.

Within that context, by virtue of the Verdict of the MK-RI (Constitutional
Court) as above described, apart from protecting the social rights of the
adat law communities, the Constitutional Court has also contributed to the
control over the State in order for the state not to evade from its obligation to
render guaranty for the protection of the constitutional rights of the adat law

communities.



Sosyal Haklarin Kore Anayasa Mahkemesince
Korunmasi
- Sosyal Refah Haklarina Odaklanma -

Jinsung Lee
Kore Anayasa Mahkemesi Uyesi

I. Giris

Glintimiizde, sosyal koruma olmadan gercek anlamda demokrasiyi
gergeklestirmeyi giicliikle diisiinebiliriz. Sosyal azinliklarin refahini artirarak
temiz toplumlar olusturma, Devletin 6nemli bir gorevi olarak kabul edilmistir.

Kore Cumhuriyeti'nde, pek ¢ok baska iilkede oldugu gibi, sosyal refahi
gelistirmek tizere birtakim kanunlar ¢ikarilmis ve zaman iginde gozden
gecirilip diizeltilmistir. Ne var ki, bunlardan bazilarina, esit koruma ilkesi ya
da ol¢iliiliik ilkesi! kapsaminda itiraz edilmistir.

Kore Anayasasi, yoksullar ve oziirliiler dahil sosyal azinliklara yonelik
ayricalikli muamele iceren hiikiimler yaninda sosyal refaha yonelik genel bir
hiikiim 6ngoriir. Ayrica, Anayasa Mahkemesi toplumdaki zayif kimselere

yonelik sosyal haklar1 korumada 6nemli bir rol oynamuistir.

Bu konferansta, Anayasa Mahkemesinin sosyal refah baglantili
kararlarin1 ve ayn1 zamanda Kore'nin ilgili Anayasa hiikiimlerini sunmak

isterim.

II. Sosyal Refah ile ilgili Anayasa Hiikiimleri

(1) Kore Anayasasinin, sosyal refah ya da sosyal giivenlige iliskin
bazi agik hiikiimleri bulunmaktadir. Madde 34 (1) ve (2) ile agiklanan sudur

1  Kore Cumhuriyeti Anayasasinin madde 37 (2)’si, asir1 kisitlamanin yasaklanmasina iliskin
olgliliiliik ilkesini “Insanlarin tiim ozgiirliikleri ve haklart ancak milli giivenlik, diizenin korunmas
icin veya toplum refahi icin bir kisitlama gerekli oldugunda, kanun yoluyla kisitlanabilir ve boyle bir
kisitlama dzgiirliiklerin ve haklarin éziinii ihlal edemez.” seklinde dngdrmektedir.
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ki “Tiim vatandaslarin insan onuruna layik bir yasam hakk: vardir” ve ayrica
“Devlet, sosyal giivenligi ve refali gelistirmeye calismakla yiikiimliidiir.” Ozellikle,
madde 34 (3) ve (4) ile Devletin kadinlarin refahini ve haklarini gelistirmeye
calisacagy, yaslilarin ve genclerin refahini artirmaya yonelik politikalar1 hayata
gecirmekle yiikiimlii oldugu agikga ifade edilmektedir. flaveten, madde 34 (5),
tiziksel bir engel, hastalik, yaslilik nedeniyle veya baska nedenlerle gecimini
saglayamayan vatandaslarin Devlet tarafindan korunmasini 6ngérmektedir.

(2) Ayrica, sosyal refah meselelerine esit koruma teorisi kapsaminda
itiraz edilmistir. Anayasa’nin madde 11 (1)'i “Tiim vatandaslar kanun éniinde
esittir ve cinsiyet, din ya da sosyal statii sebebiyle siyasi, ekonomik, sosyal ya da
kiiltiirel hayatta herhangi bir ayrimcilik olmaz” seklindeki ifade ile esit koruma

teorisine yonelik bir temel olusturmaktadir.

(3) Bazen, 6zellikle mesele sosyal sigorta ile ilgili oldugunda, miilkiyet
hakkinin ihlal edilip edilmedigi sorunu ortaya ¢ikar. Anayasa’nin madde 23
(1) ve (2)si ile aciklanan sudur ki “Tiim vatandaglarin miilkiyet hakk: giivence
altina alimir. Bunun icerigi ve simirlamalar: Kanun ile tespit edilir” ve ayrica
“Miilkiyet haklarimin kullanim sosyal refaha uygun olmalidir.”

(4) Buna ek olarak, diger temel haklara da esas olabilecek Anayasanin 10.
maddesi ile su ifade edilmektedir: “Tiim vatandaslar insan onuru ve degerine iliskin
gtivencelere sahiptiler ve tiim vatandaslarm mutlulugu arama hakki vardir. Bireylerin
ihlal edilemez insan haklarini teyit etmek ve giivence altina almak Devletin gorevidir.”

Bilhassa, calisma meseleleriileilgili olarak, 32. madde “ Tiim vatandaslarin
calisma hakki vardir” (boliim 1) seklinde bir ifade ile beraber 6ngdrmektedir ki
“Caligma kosullar: standartlari, insan onurunu giivence altina alacak sekilde Kanun
ile tespit edilir” (boliim 3)

II1. Sosyal Refaha iligkin Anayasa Mahkemesi Kararlari

1. Ge¢im Koruma Standardi Davasi (9-1 KCCR 543, 94Hun-Ma33, 29
May1s1997)>

1994'te, yayimlanan kilavuz ilkelerde yer alan “1994 Gegim Koruma

Standardr” ve eski Asgari Ge¢im Koruma Kanunu kapsaminda gecim yardimi

2 Kore Cumhuriyeti Anayasa Mahkemesi, Twenty Years of the Constitutional Court of Korea,
2008, 418-421.
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Odenegi alan, calisamayan yasl bir ¢ift, 6deme miktarinin asgari ge¢im
giderinin oldukga altinda oldugunu ve boylelikle insan onuruna yarasir
sekilde olmasi gereken yasama haklarmin ihlal edildigini ileri siirerek,

Standarda karsi bir anayasa sikayetinde bulundu.

Mahkeme, Anayasa’nin 34. maddesi kapsaminda Devletin halkinin
yasam standartlarini koruma yoniinde sorumlulugu oldugunu tasdik ettikten
sonra, davay1 reddetti. Mahkeme, Devlet bu alanda hi¢ yasa ¢ikarmadig:
zaman ya da yasalarin igerigi Devletin agikc¢a gorevini yerine getiremeyecegi
kadar yersiz oldugu zaman, yasama organinin Devletin ekonomik giicii
olmayan insanlar1 koruma gorevi ile ilgili anayasa hiikiimlerini ve insanlarin
insan onuruna yarasir sekilde yasama haklarmi ihlal ettigine hiikmetti.
Mahkeme, idarenin belirledigi gegim koruma standartlarinin Anayasa’ya
uygunlugunun, yalnizca Asgari Geg¢im Koruma Kanunu kapsaminda
saglanan gecim yardim 6denegine dayanarak denetlenemeyecegini; bunun
yerine, kanunlarca ongoriilen toplam yardim tutarinin dikkate alinmasi
gerektigini ifade etti.

Bagka kanunlarla 6ngoriilen yaghlik ayligi, otobiis {icreti har¢hgi, su
faturalarindan, telefon tiicretlerinden ve kanalizasyon vergilerinden muafiyet
gibi tiim yardimlar dikkate alindiginda; Mahkeme, bunlarin toplam tutari iki
kisilik bir aile i¢in o yilin asgari yasam maliyetini karsilamasa bile, tek basmna
bu gergegin Devletin insan onuruna yarasir asgari diizeyde gerekli gecimi
saglayamadigini ya da Anayasa’nin izin verdigi takdir yetkisinin kapsamindan
acik bir sekilde ayrildigini s6ylemeye yetemeyecegine karar verdi.

Bu karar, Kore'deki yoksullar igin koruma diizeyini belirlemede
onemlidir. Fakat elestirmenler, Mahkemenin Devlete asgari koruma diizeyini

belirlemesi hususunda asir1 genis bir takdir yetkisi verdigini ileri siirmiiglerdir.

2. Saglik Sigortas1 Davasinin Birlesmesi (12-1 KCCR 913, 99Hun-
Ma289, 29 Haziran 2000)*

1999 Genel Saglik Sigortast Kanunu, isyeri sigortasi ve yerel sigorta
planlar1 kapsaminda ayr1 olarak sigorta edilenleri Ulusal Saghk Sigortasi

Kurumu altinda birlestirmek tizere tasarlandi. Kanunun, iki sigorta planinin

3 Kore Cumhuriyeti Anayasa Mahkemesi, Twenty Years of the Constitutional Court of Korea (Kore
Anayasa Mahkemesi'nin Yirmi Yil1), 2008, 471-474.
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finansmaninin birlesmesini, eski sigorta birliklerinin zorunlu feshini ve
feshedilen birliklerin haklarmin Ulusal Saglik Sigortast Kurumu’'na toplu
olarak devrini diizenleyen hiikiimleri vardir. Sikayetgiler, yani isyeri saglik
sigortasi birlikleri tiyeleri, Kanunun miilkiyet haklarini ve esitligi ihlal ettigini
ileri stirdiiler.

Bu davada, Anayasa Mahkemesi, Genel Saglik Sigortas1 Kanunu
hiikiimlerinin Anayasa'y1 ihlal etmedigine oybirligiyle karar verdi.

Mahkeme, ilk énce Kanunun miilkiyet hakkin1 ihlal etmedigini kabul
etti, ¢linkii saglik sigortas: birliklerinin mevduat hesaplar1 Anayasa’daki
miilkiyet hakkinin korunmas: kapsamina girmemekte ve ayrica mevduat
hesaplarmin birlesmesi ne saglik sigortas: yardimlarina iligkin haklar1 tehdit
etmekte ne de sigortalanan isyeri aleyhine olumsuz degisikliklere neden
olmaktadir.

Mahkeme daha sonra suna hiikmetti ki is yerince sigortal1 olanlarin ve
yerel olarak sigortali olanlarin tiir ve gelirin vergiye tabi tutulmasi agisindan
aslinda heterojen gruplar olmalara ragmen, hesaplarin birlesmesi esitlik
hakkini ihlal etmemektedir ¢iinkii prim oranlarini uygun sekilde ayarlamaya
yonelik olarak bazi 6nlemler ya da usuller vardir ki bunlar arasinda Finansman

Yonetimi Komitesi araciligiyla yapilan ayarlama yontemi da sayilabilir.

Kanunun hesaplarin birlesmesine iliskin hiikiimlerinin Anayasa
Mahkemesince onaylamasina ragmen, Kanun 1 Temmuz 2000 tarihinde
planlandig: sekilde yiirtirliige girdi. Ne var ki, saglik sigortas: sistemlerinin
birlesmesine iliskin hiikiimler, farkli menfaat gruplari arasindaki keskin
anlasmazliklarin  alevlendirdigi Anayasa tartismalarmma halen maruz
kalmaktadir.

3.Engelli Calistirma Zorunlulugu Davasi [15-2(A) KCCR 58, 2001Hun-
Ba96, 24 Temmuz 2003]*

Engelli Kimselerin Istihdam Tesvikine iliskin eski Kanun ve
Cumhurbaskanligi kararnamesi uyarinca, 300 ya da daha fazla kisi calistiran
bir igveren, tiim ¢alisan sayisinin yiizde iki oraninda ya da tizerinde engelli

kisi calistirmal1 ve bu isveren yukaridaki istihdam oranini karsilayamayacak

4 Kore Cumhuriyeti Anayasa Mahkemesi, Decisions of the Korean Constitutional Court (2003),
223-228.
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olursa, engellilere iliskin olarak her yil 6nceden belirlenmis miktarda bir
istihdam ticretini Calisma Bakanligina 6demelidir. 2001'de, bu hiikiimlerin
sOzlesme ve calisma Ozgiirligiini® ve ayn1 zamanda miilkiyet hakkini ihlal

ettigini ileri siiren bir isveren, bunlara itiraz etti.

Ne var ki, Mahkeme, Anayasa’nin ¢alisma hakkina iliskin maddesi
(madde 32), insanlara layik bir yasam hakkina iliskin madde (madde 34) ve
Devletin ekonomik diizenine iliskin madde (madde 119)° dahil olmak tizere
anayasa hiikiimlerine dayanarak hiikiimlerin Anayasa’ya aykir: olmadigina
hiikmetti. Aslinda, engelli insanlar, fiziksel ya da zihinsel durumlari nedeniyle
is elde etmede siklikla asir1 giigliikle karsilasiyorlar. Ticari isletmelerin
ekonomik faaliyette bulunma 6zgiirliiklerine iliskin teminata ragmen, insan
onurunu kuvvetle desteklemek ve sosyal ve ekonomik agidan daha zayif bir
konumda olan engelli kimseler i¢in insani yasam kosullarini temin etmek
amactyla boyle bir ozgtirliigii bir dereceye kadar kisitlamak gereklidir.
Boylece, Mahkeme, engelli kimse ¢alistirma zorunluluguna iligskin hitkmiin
isverenlerin sozlesme ozglirliigiinii ve diger ekonomik 6zgiirliiklerini asir1
derecede kisitlamadigini kabul etti.

Engelli Kimselerin Istihdam Tegvikine iliskin Kanun, bu kararin
ardindan gozden gegirilip diizeltildi ve su anda, Kanun ve Cumhurbaskanlig:
kararnamesi, 50 ya da daha fazla kisi calistiran isverenlerin tiim calisan
sayisinin 23/1000 oraninda ya da tizerinde engelli kisi calistirmalarin

ongormektedir.

4. Gorme Engelli Masor Davasi [20-2(B) KCCR 1089, 2006Hun-
Mal098, 1116, 1117, 30 Ekim 2008]"

Masorliik lisanslarini almaya yonelik olarak yalnizca gorme engelli
insanlara yetki veren Saglik Hizmeti Kanunu'nun Anayasa’ya uygunluk

denetiminin yapilmasi i¢in 2006 yilinda bir anayasa sikayetinde bulunuldu.

5  Anayasanin 15. maddesi “Tiim vatandaslar calisma dzgiirliigiinden yararlanir” seklinde bir
ifade igerir.

6  Madde 119 (2) soyle bir ifade igerir ki “Devlet, mili ekonominin istikrarini ve dengeli biiyiimesini
siirdiirmek, gelirin uygun sekilde dagitilmasini temin etmek, pazar hikimiyetini ve ekonomik giiciin
istismarini onlemek ve ekonomik etmenler arasindaki uyum araciligiyla ekonomiyi demokratiklestirmek
icin ekonomik meseleleri diizenleyebilir ve koordine edebilir.”

7 Kore Cumhuriyeti Anayasa Mahkemesi, Constitutional Court Decisions, Korean Constitutional
Court (2003) (Kore Anayasa Mahkemesi) cilt 11 (2005-2008), 223-228.
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Sikayetgiler, Kanun'un ilgili hiitkmiiniin gorme engelli olmayan engellilerin
masoOrliik lisanslarini almasini engelledigini ve bdoylelikle bu engellilerin

calisma ozglirliiglinii ihlal etmis oldugunu ileri siirdiiler.

2008'de, 6'ya 3 oy ile Mahkeme, gorme engelliler igin yetersiz refah
politikalar1 dikkate alindiginda, masorlitk mesleginin belki de gorme
engelliler i¢cin mevcut tek meslek oldugu seklinde bir gerekce gostererek,
bunun Anayasa’ya uygun olduguna hiikmetti. Mahkeme, Anayasanin
engellilerin korunmas: ile ilgili olan madde 34 (5)'ine dayanarak hiikmiin
gorme engellilerin gecimini temin etmeyi hedefledigini ve gerek egitim
gerekse istihdam agisindan yillar boyunca ayrimcilik yapilmis azinbik bir
grup olan gorme engelliler i¢in biiyiik dlciide esitligin saglanmasi igin tercihli

onlemler almanin gerekli oldugunu 6ne stirdii.

Mahkeme bu karar1 verdikten sonra bile, gorme engelli olmayan
engellilere masorliik lisanslari elde etme hususunda getirilen kisitlamaya
iliskin olarak siirekli basvuru (anayasa sikayeti) yapilmis, ancak bu basvurular

basarisizlikla sonuglanmistir.

5. Yabanci Kursiyerlerin Is¢i Haklari Davasi (19-2 KCCR 297,
2004Hun-Ma670,30 Agustos 2007)®

Calisma Bakanliginin endiistriyel teknoloji alaninda yabanci
kursiyerlere yonelik eski bir diizenlemesi olan “Endiistriyel Teknoloji Alaninda
Yabanc: Kursiyerlerin Denetimi ve Korunmasina yénelik Kilavuz Ilkeler” igerisinde,
Calisma Standardi Kanunu kapsaminda yer alan hamile calisanlarin
korunmasimna ve yillik ticretli iznin, {icret borcuna iliskin tercihli 6demelerin
ve emekli maasin korunmasina yer verilmemekteydi. 2004 yilinda, yabanci
bir endiistriyel teknoloji kursiyeri, diizenlemenin endiistriyel teknoloji
kursiyeri olmayan yabanci isciler ve Koreli isgiler lehine endjiistriyel teknoloji
kursiyeri olan yabancilara karst ayrimcilik yapilmasini 6ngormesi nedeniyle

Anayasa’ya aykir1 oldugunu ileri siirerek, diizenlemeye kars: bir dava act1.

Anayasa’nin madde 32 (3)'i sunu ongormektedir: “Calisma kosullari
standartlar insan onurunu giivence altina alacak sekilde Kanun yoluyla tespit
edilir.” Mahkeme, is¢i haklarinin yalmizca “icinde calisilacak bir yer hakkini”

8  Kore Cumhuriyeti Anayasa Mahkemesi, Decisions of the Korean Constitutional Court (2007),
166-170.
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degil, ayn1 zamanda “calisma cevresi ve kosullart hakki”n1 da kapsadigina
hitkmetti. Ikinci hak (calisma cevresi ve kosullar1 hakki), insan onuru
tizerinde bir etkisi olmasi sebebiyle, saglikli bir ¢alisma gevresi ve kosullar:
isteme hakkini, ¢alismasinin miikafatini ve makul ¢alisma kosullarimin
saglanmasin1 igermektedir. BOylece, Mahkeme yabanci bir is¢inin bu
haklardan yararlanmasi gerektigini one siirdii. Sonug olarak, Mahkeme
Calisma Bakanlhigina ait bu eski diizenlemenin esitlik hakkini ihlal ettigini

beyan ederek, Anayasa’ya aykiri olduguna karar verdi.

Bu karar, Mahkemenin yabanci bir is¢inin is¢i haklarina iliskin belirli
alanlarda esit korumadan yararlanmas: gerektigini kabul etmesi agisindan

Oonemlidir.

IV. Sonug

Sosyal refaha iligkin baz1 agik 6zel hiikiimler 6ngdren Kore Anayasasi,
yukarida anilan Engelli Isci Calistirma Zorunlulugu Davast ve Gorme
Engellilerin Masorliik Davasinda goriildiigii tizere sosyal korumaya yonelik
saglam bir temel olusturmaktadir. Ornegin, bu tiir 6zel hiikiimler sosyal
azinliklara yonelik pozitif ayrimcilik igin mesru zeminler olup, netice itibariyla

inceleme diizeyini etkilemektedir.

Ayrica, anayasa yargist sistemi, sosyal korumay: siirdiirmenin en
onemli yollarindan biri olarak da islev gérmektedir ki bu, Kore deneyimi ile
kanitlanmis bulunmaktadir. Hukukun stiinliigiine dayali anayasa yargisi,
azmliklarin korunmasi igin temel bir tastir. Demokrasi ¢ogunlugun rizasina
dayali iken, tarih gostermistir ki cogunluk, zaman zaman, adalete ve hatta
insanliga karsi hareketler iginde bulunabilir. Boylece, en gelismis iilkeler,
anayasa ve toplumdaki azinliklarmn temel haklarini koruyan anayasa yargisina

yonelik ihtiyaci kabul etmislerdir.

Ne var ki, ne Anayasa ne de Anayasa Mahkemesi sosyal haklarla ilgili
sorunlari ¢ézmek icin her derde deva ilag gorevi goremez. Ge¢cim Koruma
Standardi Davasina iliskin karardan su sonucu ¢ikarabiliriz ki nihayetinde
daha biiyiik ve kapsamli bir sosyal koruma, yasama veya yiiriitme organinca

etkili yasalar ya da onlemler araciligiyla saglanabilir.
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I. Introduction

Today, we can hardly conceive of realizing true democracy without
social protection. Building decent societies by enhancing the welfare of social

minorities has been recognized as an important task of the State.

In the Republic of Korea (ROK), like in many other countries, a number
of statutes have been enacted and revised so as to promote social welfare.
However, some of them have been challenged under the equal protection
principle or the principle of proportionality.’

The Constitution of Korea provides preferential treatment provisions
for social minorities including the poor and the disabled as well as a general
provision for social welfare. Moreover, the Constitutional Court has played

an important role in protecting the social rights for the weak in society.

In this conference, I would like to introduce the social welfare-related
decisions of the Constitutional Court as well as the related constitutional

provisions of Korea.

I1. Constitutional Provisions Related to Social Welfare

(1) The Constitution of Korea has some express provisions concerning
social welfare or social security. Article 34 (1) and (2) declare that “All citizens shall

1 Article 37 (2) of the Constitution of the ROK prescribes the principle of proportionality
of prohibition of excessive restriction as follows: “All liberties and rights of people may
be restricted by statute only when such restriction is necessary for national security,
maintenance of order, or for public welfare; and such restriction may not violate the essence
of the liberties and rights.”
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be entitled to a life worthy of human beings” and that “The State shall have the duty to
endeavor to promote social security and welfare.” In particular, Article 34 (3) and (4)
explicitly state that the State shall endeavor to promote the welfare and rights
of women and shall have the duty of implementing policies for enhancing the
welfare of senior citizens and the young. In addition, Article 34 (5) provides that
citizens who are incapable of earning a livelihood due to a physical disability,
disease, old age, or other reasons shall be protected by the State.

(2) In addition, social welfare issues have been challenged under
the equal protection theory. Article 11 (1) of the Constitution serves as a
foundation for the equal protection theory, stating as follows: “All citizens shall
be equal before the law, and there shall be no discrimination in political, economic,

social or cultural life on account of sex, religion or social status.”

(3) Sometimes, especially when the issue is related to social insurance,
the question arises as to whether the right to property is violated. Article 23 (1)
and (2) of the Constitution declares that “The right to property of all citizens shall
be guaranteed. The contents and limitations thereof shall be determined by Act.” and

that “The exercise of property rights shall conform to the public welfare.”

(4) Furthermore, it should be acknowledged that as a foundation for
other basic rights, Article 10 of the Constitution states that “All citizens shall be
assured of human dignity and worth and have the right to pursue happiness. It shall
be the duty of the State to confirm and guarantee the fundamental and inviolable

human rights of individuals.”

Especially, withregard tolaborissues, Article 32 provides that “Standards
of working conditions shall be determined by Act in such a way as to guarantee human
dignity.”(Section 3), declaring that “All citizens are entitled to the right to work.” (Section 1)

III. Constitutional Court Decisions Concerning Social Welfare

1. Livelihood Protection Standard Case (9-1 KCCR 543, 94Hun-Ma33,
May 29, 1997)*

In 1994, an elderly couple with no ability to work, who were recipients

of the living assistance payment under the former Minimum Living Protection

2 The Constitutional Court of the ROK, Twenty Years of the Constitutional Court of Korea, 2008,
418-421.
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Act and the “1994 Livelihood Protection Standard” in a promulgated guidelines,
filed a constitutional complaint against the Standard, alleging that the amount
of the payment was far short of the minimum living cost and therefore violated
their rights to a humane livelihood.

After affirming the State’s responsibility to protect its people’s living
standards under Article 34 of the Constitution, the Court dismissed the case.
The Court held that the legislature violates the constitutional provisions
related to the State’s duty to protect the people without economic capability
and the people’s right to a humane livelihood when the State does not legislate
at all in that area or the content of the legislation is so irrational that the State
has clearly failed to carry out its duty. The Court held that the constitutionality
of the livelihood protection standards set by the administration cannot be
judged based on the living assistance payment provided under the Minimum
Living Protection Act alone; instead, the aggregate of all the available aid
provided by laws should be taken in account.

In consideration of all the benefits such as an elderly allowance, a bus
fare allowance, exemptions on water bills, telephone charges and drainage
taxes, which were provided by other statutes, the Court decided that even
if their aggregate sum did not meet that year’s minimum cost of living for
a household of two, that fact alone did not constitute the State’s failure to
provide for the objective minimum necessary for a humane livelihood or a

clear departure from the constitutionally permitted scope of discretion.

This decision is significant in setting the level of protection for the poor
in Korea. But critics argued that the Court allowed the State too broad a policy
discretion in its setting of the level of minimum protection.

2. Merger of Medical Insurance Case (12-1 KCCR 913, 99Hun-Ma289,
June 29, 2000)*

The National Health Insurance Act of 1999 was designed to merge
those insured separately under workplace insuranceand local insurance plans
under the National Health Insurance Corporation. The Act has provisions that

govern the merger of the finances of the two insurance plans, the involuntary

3 The Constitutional Court of the ROK, Twenty Years of the Constitutional Court of Korea, 2008,
471-474.
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dissolution of former workplace insurance unions, and the comprehensive
assignment of the rights of the dissolving unions to the National Health
Insurance Corporation. The complainants, members of the workplace medical
insurance unions, alleged that the Act violates their rights to property and

equality.

In this case, the Constitutional Court, in a unanimous decision, decided
that the provisions of the National Health Insurance Act do not violate the
Constitution.

The Court first held that it did not violate the right to property because
the deposit funds of the medical insurance unions is not included in the scope
of protection of the right to property in the Constitution (the Court held that
the deposit fund lacks the minimum requirement of a property right under
private law), and the merger of the deposit funds neither threatens the right to
medical insurance benefits nor causes adverse changes against the workplace

insured.

The Court then held that, although the workplace insured and the
locally insured are essentially heterogeneous groups in terms of the types
and the taxability of income, the merger of the funds does not violate the
right to equality because there are some measures or procedures for adjusting
the premium rates properly including through the Finance Management
Committee.

As the provisions of the Act concerning the merger of funds were
upheld by the Constitutional Court, the Act became effective on July 1, 2000
as planned. However, the provisions concerning the merger of the medical
insurance systems are still being subject to constitutional debates fanned by

the sharp disagreements between different interest groups.

3. Mandatory Employment of the Disabled Case [15-2(A) KCCR 58,
2001Hun-Ba96, July 24, 2003]*

Pursuant to the former Employment Promotion of Disabled Persons
Act and the presidential decree, an employer employing 300 employees

or more, must employ people with disabilities at or over the rate of two-

4 The Constitutional Court of the ROK, Decisions of the Korean Constitutional Court(2003), 223-228.
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hundredths of the entire number of employees, and should the employer fail
to meet the above employment rate, the said employer must pay the disabled
employment charge to the Minster of Labor in a predetermined amount each
year. In 2001, these provisions were challenged by an employer, who argued
that they violated the freedom of contract and occupation,® as well as the
property right.

However, the Court held that the provisions are not unconstitutional
based on constitutional provisions including Article on the right to work
(Article 32), Article on the right to a life worthy of human beings (Article
34), and Article on the economic order of the State (Article 119)° of the
Constitution. In reality, people with disabilities often face extreme hardship in
obtaining employment due to their physical or mental conditions. Despite the
guarantee of business entities’ freedom of economic activities, it is essential to
restrict such freedom to a certain degree in order to reinforce human dignity
and to guarantee humane living conditions for people with disabilities, who
are in a socially and economically weaker position. Therefore, the Court held
that the mandatory employment provision does not excessively restrict the
freedom of contract and other economic liberties of the employers.

The Employment Promotion of Disabled Persons Act was revised,
subsequent to this decision, and at present, the Act and the presidential
decree provide that the employers employing 50 employees or more shall
employ disabled persons at or over the rate of 23/1000 of the entire number

of employees.

4. Visually Handicapped Masseur Case [20-2(B) KCCR 1089, 2006 Hun-
Ma1098,1116,1117, October 30, 2008]”

A constitutional complaint challenging the constitutionality of the
Medical Service Act authorizing masseur licenses exclusively to blind people

was presented in 2006. The complainants argued that the related provision

5  Article 15 of the Constitution states that “All citizens shall enjoy freedom of occupation.”

6  Article 119 (2) states that “The State may regulate and coordinate economic affairs in order to
maintain the balanced growth and stability of the national economy, to ensure proper distribution of
income, to prevent the domination of the market and the abuse of economic power and to democratize
the economy through harmony among the economic agents.”

7 The Constitutional Court of the ROK, Constitutional CourtDecisions, vol. II (2005-2008) of the
Korean Constitutional Court(2003), 223-228.
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of the Act barred non-visually impaired persons from obtaining the masseur

licenses and therefore infringed on their freedom of occupation.

In 2008, in a vote of 6 to 3, the Court held that it is constitutional,
reasoning that given the insufficient welfare policies for the visually
handicapped, massage practice is perhaps the only occupation available
for the visually handicapped. The Court held that the provision aims to
guarantee the livelihood of the visually impaired based on Article 34 (5) of the
Constitution that concerns the protection of the disabled, and it is necessary
to take preferential measures in order to realize substantial equality for the
visually impaired, a minority that has been discriminated against over the

years in terms of both education and employment.

Even after the Court rendered this decision, constitutional
complaints concerning the restriction upon the non-visually impaired in
attaining masseur licenses have been consistently filed and their attempts
have been failed.

5. Labor Rights of Foreign Trainees Case (19-2 KCCR 297, 2004Hun-
Ma670, August 30, 2007)®

The former “Guideline for the Protection and Supervision of Foreign Trainees
of Industrial Technology,” a regulation of the Ministry of Labor for foreign
trainees of industrial technology (hereinafter, industrial trainees), did not
include the protection of retirement allowance, preference payments of wage
debt, yearly paid vacation, and the protection of pregnant workers under
the Labor Standard Act. In 2004, an industrial trainee brought a suit against
the regulation, claiming that the regulation was unconstitutional because
it discriminated against industrial trainees in favor of Korean workers and

foreign workers who were not industrial trainees.

Article 32 (3) of the Constitution provides that “Standards of working
conditions shall be determined by Act in such a way as to guarantee human dignity.”
The Court held that the labor rights include not only “a right for a seat to
work in” but also “a right for a working environment and conditions.” Since the
latter may have an impact upon human dignity, it includes the right to claim
a healthy working environment and conditions, just reward for work, and

8  The Constitutional Court of the ROK, Decisions of the Korean Constitutional Court(2007), 166-170.
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the guarantee of reasonable working conditions. Thus, the Court held that a
foreign worker should enjoy these rights. In conclusion, the Court decided
that the former regulation of the Ministry of Labor was unconstitutional,

declaring it infringed upon the right to equality.

This decision is important in that the Court acknowledged that a

foreign worker should enjoy equal protection in certain areas of labor rights.

IV. Conclusion

By providing some explicit special provisions concerning social welfare
in the highest law, the Korean Constitution itself truly lays a sound foundation
for social protection, as observed in the abovementioned Mandatory
Employment of the Disabled Case and the Visually Handicapped Masseur
Case. For example, such special provisions become legitimate grounds for
affirmative actions for social minorities and consequently affect the level of
scrutiny.

Further, the constitutional judicial system also functions as one of the
most important means to preserve social protection, which has been proved
by the experience of Korea. Constitutional adjudication based on rule of law is
the cornerstone for minority protection. While democracy is based on the will
of the majority, history has shown that the majority can, at times, act against
justice and even humanity. Thus, most developed countries have recognized
the need for a constitution and constitutional adjudication that protects the

basic rights of the minorities in society.

However, neither the Constitution nor the Constitutional Court can
be a panacea for solving the problems concerning social rights. As we can
infer from the decision of the Livelihood Protection Standard Case, ultimately
more substantial and comprehensive social protection could be provided by

the legislature or the executive through efficient statutes or measures.






Sosyal Haklarin Anayasa Mahkemelerince
Korunmasi

Kalyan Shrestha
Nepal Yiiksek Mahkemesi Kidemli Hakimi

Sayin Tiirkiye Cumhuriyeti Anayasa Mahkemesi ve AAMB Baskani,
Sayin Baskanlar,

Oturum Baskanlari,

Sayin Hakimler,

Degerli Temsilciler,

Baylar Bayanlar,

Izin verin sézlerime Asya Anayasa Mahkemeleri ve Muadil Kurumlar
Birligi'nin (AAMB) Ikinci Kongresine beni davet etmelerinden otiirii
bu Kongreyi diizenleyenlere tesekkiir etmekle baslayayim. Nepal yarg:
camiasinin Kongrenin basarisina dair en iyi dileklerini sizlere iletmek
isterim. Ayni zamanda Tiirkiye Cumhuriyeti Anayasa Mahkemesinin 52.
Y1ldoniimii oldugu i¢in, Mahkemenin Sayin Baskani Hasim Kili¢ ve tiyelerini
Anayasa'y1 korumak ve anayasal degerleri gelistirmek tizere yillar boyunca

gerceklestirdikleri fevkalade ¢alismalardan dolay: tebrik etmek isterim.

Bugiinkii sunumumda, Oncelikle Nepal Anayasasinda yer
alan ekonomik, sosyal ve kiiltiirel haklarin durumuna iliskin kisa bir
degerlendirmede bulunacagim. Ardindan, Nepal Mahkeme sisteminin
yapist ve gorevinden soz edecegim. Sonrasinda ise ekonomik, sosyal ve
kiiltiirel haklarin uygulanmas: ve kullanilmasi baglaminda karsilasilan
sorunlarin  bir degerlendirmesini yapacagim. Son olarak, haklarin
uygulanmasi i¢in nasil daha iyi bir ortamin olusturulabilecegi ve yarginin,

ayni derecedeki diger organlarin ve paydaslarin bireysel olarak ve kolektif
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olarak nasil en iyi sekilde haklarin uygulanmasina katkida bulunacaklar:

hakkinda konusacagim.

Bize uluslararasi insan haklar1 kaynaklarinin yayilmasini hatirlatan
2007 Nepal Gegici Anayasasi, yalnizca medeni ve siyasi haklar1 degil aym
zamanda ekonomik, sosyal ve kiiltiirel haklar1 da igeren ¢ok genis bir haklar
cergevesini sunmaktadir. Ortadgretim diizeyine kadar parasiz egitim hakki,
dokunulmazhigin énlenmesine iliskin hak, sosyal adalet ve giivenlik hakki,
saglikli bir cevre hakki, temel saglik hizmetlerini masrafsiz elde etme hakki,
gida egemenligi hakki, miilkiyet hakki, ¢ocugun kimlik, giivenlik hakki ve
calisma hakk: gibi bircok ekonomik, sosyal ve kiiltiirel hak da Anayasa’da
uygulanabilir haklar olarak giivence altina alinmaktadir. Tiim bu haklarin
temelinde esitlik ve ayrimcilik yapmama hakk: ve onurlu bir yasam hakki
yatmaktadir. Nepal’de ¢ok yaygin olan insan haklari sdylemi sudur ki haklarin
kapsami giderek genislemektedir.

Hepimizin bildigi {izere, haklar1 uygulama yiikiimlilii§ii Devlete
diiser. Stiphesiz, ii¢ organdan biri ve Devletin bir araci olan Yarginin
ylkiimliliigii, haklarin uygulanmas: yoniinde miimkiin olan en iyi rolii
uistlenmektir. Bunun bir sebebi de sudur ki anayasal yiikiimliiliigiin ihlali
Devletin eylemi ya da eylemsizligi nedeniyle oldugu zaman, Anayasa zarar
goren kisilere ve vatandaslara uygulanabilir bir hak olan dava agma hakkin
ongoriir. Basvuru hakki kapsamu (locus-standi) 6yle bir sekilde genisletilmistir
ki kamu yararina ¢alisan herhangi bir vatandas, Anayasa’nin giivence altina
aldig1 hak ve yetkilerden yararlanmay etkileyen ya da ihlal eden herhangi bir
anayasal, hukuki veya siyasi uyusmazligin ¢éziimii igin Yiiksek Mahkemeye

kamu yararina yonelik bir bagvuru yapabilir.

Nepal'de, Yiiksek Mahkemenin baskanlik ettigi mahkemeler; basit, ti¢
kademeli sistem icinde faaliyet gosterir. Yiiksek Mahkeme hem en yiiksek
Temyiz Mahkemesi hem de Anayasa Mahkemesidir. Bu sekilde, adaletin
nihai hakemi ve ayni zamanda Anayasa'nin koruyucusudur. Parlamento

tarafindan ¢ikarilan kanunlara ve Anayasa’ya iliskin yorumu kesindir.

Tarihi nedenlerle, Nepal, Anayasa Mahkemesi olmasim tercih
etmemistir. 60 yildan fazla bir stiredir Yiiksek Mahkeme ile caligmaktayiz.
Boylece, bu bir kolaylik ve fiili gereklilik meselesidir ciinkii insan heniiz kat
edilmemis bir yoldan ziyade islek bir yolda ytiriimekten dolay1 rahat hisseder.
ikinci olarak, Nepal'deki Yargi, zamanin zorluklarin atlatmas, siirekli gelisme
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arz eden bir kurumdur. Ve daima, ¢ogunluk¢uluga kars: olma o6zelligini
muhafaza etmistir. Bu sekilde, ortak i¢giidii, onun korunmasini kolaylastirir.
Ne var ki, Anayasa Mahkemesi olmasi yoniinde tercih yapilmamasinin
daha temel bir sebebi, maliyet ve zamamn etkin kullanma ile ilgilidir. Ciinkii
bir insan, mahkemedeki giinliik islerde bazi yasal ya da anayasal sonuglar1
olmayan bir ihtilafla nadiren karsilasir. Eger asil mahkemedeki ihtilaf askiya
almarak, yasal ve anayasal meselelerin oncelikle Anayasa Mahkemesince
¢ozlimlenmesi gerekiyorsa, bu durum davalarin sonuglandirilmasinda
gereksiz bir gecikmeye neden olabilir. Son olarak, canli olarak izlenen bir
dava, kanunun uygunlugunu (mantigini), adaleti ve dogrulugu gérmek tizere
essiz bir firsat sunar. Eger olgular ve kanunlar farkli organlarca ele alinip ayr1
tutulurlarsa, insan bazen kanunun ve Anayasa’nin yanlis anlasilmasina yol
acgacak bir durumla kars1 karsiya kalabilir. Boyle bir kavrayis bi¢imi, insanlarin
genel anlamda kavrayisinin ve begenisinin de Otesine gidebilir. Bunlar en
azindan bizim neden Anayasa Mahkemesi olmasin tercih etmeyisimizin
kendi baglamimizda kuramsal nedenleri olarak gordiigiimiiz nedenlerdir.
Kurucu Mecliste Anayasa Mahkemesinin kurulmas: yoniinde bazi sesler
olmasina ragmen, Nepal muhtemelen en iist Temyiz Mahkemesi ve Anayasa
Mahkemesi olarak iki islevi yerine getiren Yiiksek Mahkeme seklinde mevcut

yapiyla devam edecektir.

Sosyal haklarin uygulanmasina gelince, haklara iliskin uzun bir listenin
olmasinin bash basina biiyiik bir basar1 olmadig1 kanaatindeyim. Haklarin
beyaninin biraz normatif degeri olabilir, ancak bunlari yasal bir bicime
doniistiirme, faaliyete gecirme ve insanlarin bunlarin farkina varmalarina
yardimcr olma, olaganiistii onem tasir. Bu baglamda, haklarin sahiplerine
iliskin bir durum analizi elzemdir. Insanlarin farkli hayat tecriibelerinin,
kapasitelerinin ya da yetersizliklerinin oldugu dikkate almaya deger.
Insanlarin hayat tecriibeleri, kapasiteleri ve yetersizlikleri kabul edilmezse,
insanlar haklarini hayata gegirecek bir durumda olmayabilirler. Boylelikle
normatif diizeyde, esitlik ve ayrimcilik yapmama hakkina iliskin kapsamli ve
baglamsal bir kavrayis, haklarin uygulanmasi i¢in bir 6n kosul olur. Bu, Nepal
Anayasasi’nin ve ayni zamanda Nepal'in taraf oldugu uluslararasi insan
haklar1 belgesinin agik bir mesajidir. Belki bunu dikkate alarak, 2009'da Mohan
Sashankar' davasinda Nepal Yiiksek Mahkemesi, Kadinlara Kars1 Her Tiirlii

1  Mohan Sasankar karsi Hiikiimet, Bagbakan ve Bakanlar Kurulu ve Digerleri, no 3416, yil
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Ayrimciligin Onlenmesi Uluslararas: Sozlesmesi'ni (CEDAW) hatirlatarak,
ayrimciligin tanimini, haklarin inkar edilmesine ve hiikiimsiiz kilinmasina
yol acan kisitlamalari, dislanmalar: ve yasaklar: kapsayacak sekilde yapmustir.
Benzer sekilde, Prakash Mani Sharma ve digerlerin® davasinda esitligi sekli
esitlikten esasa iliskin esitlige dontistiirme ihtiyacini vurgulayarak, Mahkeme
sunu gordii ki eger farkli gruplarin ve topluluklarin tecriibeleri dikkate
almmazsa, herkes bu tiir haklardan esit yararlar géremeyecektir. Uluslararasi
insan haklar1 hukukunu uygulamadaki amag, i¢ hukuk ortaminda bu haklar:
faaliyete gecirme ve de anayasal olarak kabul edilmis normlara gii¢ saglama

olarak gortinmektedir.

Haklarin uygulanmas: igin ikinci bir 6n kosul, uygun alt yapinin
olusturulmas: ve sorumlu devlet ve devlet dis1 aktorlerce gerceklestirilecek
hizlandirma/kolaylastirmadir. Saglik, egitim, kirlilige yol agmayan ¢evre hakki
gibi bir¢ok hak, uygun altyap: yerlestirilmeden uygulanamaz. Bu, hukuki
altyapiy1 da igermektedir. Ornegin, eger calisma hakki “kanunca 6ngoriildiigii
iizere” glivence altma almir denirse, kanun yapma gerekli bir 6n kosul haline
gelir. Ne var ki, hiikiimet uygun hukuki belgeyi diizenleme ytikiimliiliigiinii
ihmal ederse, Mahkeme 6ne ¢ikar ve bunun diizenlenmesi igin talimat verir.
Prem Bahadur Khadka® davasinda, Nepal Yiiksek Mahkemesi bunu yapt: ve
hiikiimetten g¢alisma hakkmin uygulanmas: icin Anayasa’nin ongordiigii

kanunu ¢ikarmak tizere kanun tasarisin1 Parlamento’ya getirmesini istedi.

Bunun dogal sonucu, sosyal haklar ve medeni ve siyasi haklar
arasindaki bag olmustur. Bu itibarla, tiim haklar birbirine baglidir; uygulama
haklarin organik/biitiinleyici bir yorumunu gerektirir. Bu agidan Nepal
Yiiksek Mahkemesi, yine Prem Bahadur Khadka davasinda ¢alisma hakkin
onurlu yasama hakkinin temeli olarak yorumlad: ve bunu esitlik hakki,
dokunulmazhgin ve irk ayrimciliginin énlenmesine iliskin hak, cevre ve saglik
hakki, egitim ve kiiltiir hakki, kadin haklari, sosyal adalet hakk: ve ¢ocuk
haklar1 gibi bir¢ok hakla iliskilendirdi. Hiikiimetten bu agidan bakmasini ve

calisma hakkini hayata gegirmek i¢in kanun ¢ikarmasini istedi.

2063, 2066/3/3 tarihli Karar.

2 Prakash Mani Sharma ve Digerleri kars1 Basbakanlik ve Bakanlar Kurulu ve Digerleri, (sagir
kisilerin davasinda egitim haklar1) no 0283, y1l 2063, 16 Nisan 2008 tarihli Karar.

3 Prem Bahadur Khadka ve Digerleri kars1 Hiikiimet, Bagbakan ve Bakanlar Kurulu, (calisma
hakki ile ilgili dava) (no 066-WO-07193, 2065/9/23/4 tarihli Karar)
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Sosyal haklarin uygulanmasinda daha onemli bir mesele, kapasite
gelistirmedir. Bu, sosyal adaleti temin etmek icin gereklidir. Otekilestirilmis
bir toplulugun pozitif ayrimecilik yoluyla biitiine dahil edilmesi, katilmasi ve
entegre edilmesi, bunun ¢ok 6nemli unsurlaridir. Nepal'de bolgeler ve sosyal
gruplar arasindaki biiyiik fark ve de Nepal’in insani gelismislik endeksinde
¢ok diisiik olan genel performans: (Diinya ortalamas: 0.534 iken Nepal'de
0.509) dikkate alinirsa, kapasite artirmaya yonelik politika olusturma istenir
hale gelmistir. Insanlar bilgisizse demokrasi aydinlik olamaz. Insanlarin
insani gelismislik endekslerinde son derece yetersiz kalip yine de ekonomik,
sosyal ve kiiltiirel haklar agisindan zengin olmalar1 miimkiin olamaz. Boyle
bir durum sosyal haklar ve sosyal adalet safsatasi anlamina gelir. Haklar
ciddiye alinacaksa, Devletin haklar1 koruma, haklara saygi gosterme ve
haklarin gerceklestirilme diizeyini artirma yiikiimliiltiglinii almalar1 gerekir.
Bu baglamda, Mahkemenin, duruma gore, haklarin agiklayani, koruyucusu
ve kolaylastirani olma roliinii iistlenmesi gerekir. Hal boyle olunca, insanlarin
katiiminin nasil artirilacagl ve haklarin gergeklestirilme diizeyinin nasil

ylikseltilecegi, bir milyar dolarlik bir sorudur.

Her hukuk, altyapr ve kaynaklar gerektirir. Ayrica sorumlu
(hesap vermede sorumlu) kurumlar da gerektirir. Altyap1 ve kaynaklar
saglanmamissa, mahkeme miidahale edebilir ve kurumlarin kendi
aralarinda (inter-se) diizenlemeler yapmasi yoniinde yonergeler ¢ikarabilir.
Bu tiir durumlarda yargi miidahalesi, yetkiden ziyade sorumluluk nedeniyle
olur. Belirli bir durum ya da meselenin ivediligi bunu gerektirebilir. Prakash
Mani Sharma ve Digerleri* davasinda Nepal Yiiksek Mahkemesi, haklarin
uygulanmasinin altini gizerek, tireme haklarinin gergeklestirilebilmesi i¢in
saglik/spor tesisleri ve altyapmin olusturulmas: yoniinde talimat verdi.
Benzer sekilde, Baajuddin Minya ve Digerleri® davasinda, Mahkeme, iirtinleri
Park hayvanlarinca tahrip edilmis olan insanlarin gida hakkimi tanimanin

yaninda, tazminat islemleri i¢in yonerge cikardi.

Ancak ¢ikarilan kanunlar eksik oldugunda ya da anayasal beklentileri
karsilamadiginda ya da kolaylastirmak yerine, haklardan yararlanmaya

4 Prakash Mnai Sharma ve Digerleri kargs1 Hiikiimet, Basbakanlik ve Bakanlar Kurulu ve
Digerleri, no 064-WO-0230.

5 Bajuddin Minhya ve Digerleri karsi Hiikiimet, Bagbakan ve Bakanlar Kurulu, (Koshi
Tappu Tabiat Alanindaki hayvanlarca iir{inlerin tahrip edilmeleri) no WO-0338, yil 2064,
2065/11/5/2 tarihli Karar.
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engel teskil ettig¢inde veya mevcut anayasal ya da yasal normlara ters
diistiigiinde, bir baska durum ortaya ¢ikar. Boyle bir durumda, Mahkeme
ek rehber ilkeler yaymlar veya kanunun yetkiyi astigimi (ultra vires) beyan
eder. Birgok durumda Mahkeme, anayasal ve yasal normlara saygiy1 temin
ve hak sahiplerinin haklarindan yararlanmalari i¢in izlenecek talimatlar ya da

uygunluk kararlar1 yayinlar.

Kisacasi, Nepal yargisi sosyal haklarin uygulanmasina yonelik olarak
hukuki gareler iiretme hususunda ¢ok yonlii bir strateji benimsemistir. Bir
kanun haklara ters diistiigii zaman, Mahkeme kanunun yetkiyi asan (ultra
vires) bir kanun oldugunu beyan eder. Kanun yoklugunda, kanunda eksik
hususlar oldugunda veya kanunu uygulayacak kurumlarin yoklugunda
ya da mesele egitim veya farkindalik meselesi olunca, Mahkeme eksikligi
gidermek igin yonerge niteliginde kararlar da vermistir. Izleme ve geri
bildirimde bulunma mekanizmasina yonelik devam eden mahkeme emirleri
niteligindeki hiikiimler, adalete bagvuruyu kolaylastiracak gegici yardim/
telafi temin etmeye yonelik kararlar, Mahkemenin izledigi diger stratejilerdir.
Agir bir ihlal meydana geldiginde magdura zararinin veya kaybinin iade
edilmesinin gerektigi anlasilmaktadir; yalnizca hakkin beyani sézde baglilik

(riyakarlik) anlamina gelir.

Glintimiizde, sosyal haklarn korunmas: hususunda Nepal Yiiksek
Mahkemesinin olumlu roliine ragmen, ne var ki, sosyal adalet hukuku

Ornegin su sorunlarin sikintisini ¢gekmektedir:
e Ayni diizlemdeki gruplarin zihniyetindeki direng;
e Kaynak kitligi;
¢ Uygun iletisim, bilgi yayma ve inang eksikligi;

o Ilgili gérevlinin hesap verecegine dair bir endisesinin, korkusunun

olmamasi; ve

e Uygulama asamasinda sivil toplum aktdrlerinin tarafinda
kigéormemezlik/rahatlik.

Her ne sebeple olursa olsun mahkeme kararinin uygulanmamasinin cok
tehlikeli bir olay oldugu kanaatindeyim. Hakimler dogal olarak kararlarinin
uygulandigini gormek isterler. Bu onlarin ortak psikolojisidir. Ve kararlarmin

uygulanmayacagini anladiklarinda, talimat/emir vermekte tereddiit ederler.
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Uymama, boylelikle, hakimler arasinda bir oto sansiir ortamina yol agar. Bu,
ayni zamanda yargl miiessesesinin etkinligine yonelik stipheci bir yaklasima
sebep olur. Bu, sosyal haklarin korunmasi ile ilgilenen herkes igin ortak bir

kaygidir.

Son olarak, benim ag¢imdan, Mahkemenin sosyal haklarin
korunmasindaki rolii,anayasal yiikiimliiliigii ve oynamasi beklenen
rolii baglaminda anlasilmas:i gerekir. Meselenin ivediligi miidahaleyi
gerektirdiginde, yargiy: ytirtitme erkinin yerine gectigi ya da ytirtitme erkiyle
rekabet ettigi seklinde géormek anlamsizdir. Ciinkii yarg: miidahalesi genelde
yliriitmenin eylemsizligi yiiziinden olusan boslugu doldurmak igin vardir.
Eger demokrasi uygun sekilde islerse, boyle bir durum en aza indirgenebilir.
Ne var ki, giiniimiizdeki mevcut duruma gore, demokrasi dogum sancisi
cekmektedir ve haklarmn kullanilmasi halen kurulan bir hayaldir. Demokratik
kurumlar olgunlasma siirecindedir. Eger demokrasi kalkinma ile desteklenir
ve eger demokrasi ve kalkinma karsilikli olarak birbirini gli¢lendirir ve
birbirine giliven verirse, esasen eylemsizlik nedeniyle olusmus kurumlar
arast baski en aza indirgenecektir. Boylece, Devletin ayni derecedeki kollar:
arasinda performansa dayali diyalojik iliski daha istenir durumdadir. Bu
baglamda, Parlamento, anayasal olarak giivence altina alinmis haklarin
ruhuna uyan kanunlar ¢ikararak siireci baslatabilir. Yiiriitme, kaynaklar
tahsis ederek ve kanunlari uygulayan kurumlar1 olusturarak; Yargi ise
insanlara ekonomik refahi ve sosyal adaleti temin etme y6niindeki anayasal
amagclar1 karsilamak iizere kanunlari uyumlu bir bigimde yorumlayarak
katkida bulunabilir. Anliyorum ki bu sekilde, haklarm pratigi icin daha iyi
bir gerceve olusturulabilir ve de yargi, onunla ayn: derecedeki diger erkler ve
paydaslar bireysel olarak ve kolektif olarak bunlarin uygulanmasina katkida

bulunabilirler.

Beni dinlediginiz i¢in tesekkiir ederim.






Protection of Social Rights by Constitutional
Courts

Kalyan Shrestha
Justice at the Supreme Court of Nepal

Hon. President of the Turkish Constitutional Court and the AACC,
Hon. Chief Justices,

Chairpersons,

Hon. Justices

Distinguished Delegates

Ladies and Gentlemen,

May I begin by thanking the organizers for inviting me to the Second
Congress of the Association of Asian Constitutional Courts (AACC). I have
brought with me the best wishes of the Nepali judiciary for the success of
the Congress. As it also happens to be the 52 Anniversary of the Turkish
Constitutional Court, I would like to congratulate its president Hon. Hasim
KILIC and member justices for the wonderful work you have done over the

years to protect the Constitution and foster its values.

In my presentation today I will first give you a quick view of the
landscape of economic, social and cultural rights encapsulated in the
Nepali Constitution. Then I will discuss about the structure and function
of the Nepali court system. This follows a review of the challenges facing
implementation and enforcement of economic, social and cultural rights.
Finally, I will also argue how a better situation for the enforcement
of rights can be created and how best the judiciary, other coordinate
branches and stakeholders individually and collectively contribute to
their enforcement.
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Echoing to the spread of international human rights instruments, the
Interim Constitution of Nepal 2007 embodies a very bold framework of rights
that includes not just civil and political rights, but also economic, social and
cultural rights. A host of ESC rights such as the right to free education up to
secondary level, the right against untouchability, the right to social justice and
security, the right to a healthy environment, the right to basic health services
free of cost, the right to food sovereignty, the right to property, the right of the
child to identity, security and the right to employment and appropriate labor
exercise are also guaranteed as enforceable rights in the Constitution. At the
root of all these rights lie the right to equality and non-discrimination and
the right to a dignified life. So much popular is the human rights discourse in

Nepal that the canvas of rights seems ever expanding.

As we all know, the obligation to enforce rights lies with the State. Being
one of the three organs, and an instrumentality of the State, it is no doubt the
obligation of the Judiciary to play the best possible role for the enforcement of
rights. This is so also because the Constitution provides affected persons and
citizens an enforceable right to file the case where breach of constitutional
obligation occurs due to action or non-action of the State. The locus-standi is
widened in such a way that any public spirited citizen may bring a public
interest petition to the Supreme Court for the resolution of any constitutional,
legal or policy related disputes that violates or affects the enjoyment of right
and entitlements guaranteed by the Constitution.

Nepal operates under a simple three-tiered system of courts headed by
the Supreme Court. The Supreme Court is both the highest Court of Appeal
and the Constitutional Court. That way, it is the final arbiter of justice as well
as the custodian of the Constitution. Its interpretation of the Constitution and
laws enacted by the Parliament is final.

For historical reasons, Nepal has not opted for a Constitutional Court.
It is more than 60 years now that we have been working with the Supreme
Court. Therefore, it is a matter of convenience and practical exigency, for
one feels comfortable to walk on the beaten path rather than a path not yet
taken. Secondly, the Judiciary in Nepal is a continuous organization that has
survived the vicissitudes of times. And all along, it has maintained its counter
majoritarian trait. So, common instinct favors its protection. However, a

more fundamental reason for not switching over to Constitutional Court
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pertains to cost and time efficiency. Because, in everyday court business
one hardly comes across any dispute that does not have some legal or
constitutional ramifications. If legal and constitutional issues are to be first
resolved by a Constitutional Court by keeping the dispute in regular court in
abeyance, it may cause unnecessary delay in the resolution of cases. Finally,
a live case provides a unique opportunity to examine justness, fairness and
reasonableness of the law. If fact and law are segregated and handled by
different organs, one may sometimes come across a situation that gives rise to
inaccurate understanding of law and the Constitution. A compartmentalized
understanding may also go beyond general comprehension, affordability
and liking of the people. This is at least what we feel in our context to be the
theoretical reasons for not switching over to the Constitutional Court. Despite
the fact that there are some murmurings in the Constituent Assembly for its
establishment, Nepal is likely to work with the current structure headed by
the Supreme Court that performs the twin function of the highest Court of

Appeal and the Constitution Court.

Coming to the enforcement of social rights, I am of the view that
having a long list of rights in itself is no big achievement. The declaration of
rights may have some normative value but transforming them into a legal
format, operationalizing and helping people to realize them are of paramount
importance. It is in this context that a situation analysis of bearers of rights
is essential. It is worth noting that people have different life experiences,
capacities, or disabilities. They may not be in a position to realize the rights
unless their life experiences, capacities and disabilities recognized. At the
normative level therefore, an expansive and contextual understanding of
the right to equality and non-discrimination becomes a pre-requisite for the
enforcement of rights. This is the clear message of the Nepali Constitution as
well as international human rights instrument of which Nepal is the party.
Perhaps taking note of this, the Supreme Court of Nepal in Mohan Sashankar’
in 2009, echoing CEDAW gave the definition of discrimination to include
prohibitions, exclusions and restrictions leading to denial and nullification
of rights. Similarly, in Prakash Mani Sharma and others’emphasizing the need

1  Mohan Sasankar v GoN, Prime Minister and Council of Ministers and Others, Writ no 3416
of the year 2063, decision dated 2066/3/3.

2 Prakash Mani Sharma and Others v Office of the Prime Ministers and Council of Ministers
and Others,(education rights of deaf persons case) Writ no 0283 of the year 2063, Decision



136 Anayasa Yargis1 31 (2014)

to transform equality from formal to substantive equality, the Court observed
that if experiences of different groups and communities were not adjusted,
not all would be able to take equal benefits of such rights. The objective of
invocation of international human rights law submittedly seems to transform
and operationalize them in the domestic legal setting, and also provide vitality

to constitutionally inscribed norms.

A second pre-requisite for enforcement of rights is the creation of
suitable infrastructure and facilitation by responsible state and non-state
actors. A host of rights such as the right to health, education, pollution-free
environment etc. cannot be enforced without suitable infrastructure being
in place. This also includes legal infrastructure. For instance, if the right to
employment is guaranteed “as provided by law” the enactment of the law is
a necessary precondition. However, if the government of the day neglects
to fulfill its obligation to enact suitable legal instrument, the Court comes
forward and issues orders for its enactment. In Prem Bahadur Khadka® the
Supreme Court of Nepal did the same and asked the government to introduce
the Bill in the Parliament to enact the law envisaged by the Constitution to
enforce the right to employment.

A corollary to this is the inter-linkage between social rights and civil
and political rights. As such, all rights are interlinked; enforcement demands
an organic/integrative interpretation of rights. Looking into this aspect, the
Supreme Court of Nepal in the same case of Prem Bahadur Khadka interpreted
the right to employment as constitutive of the right to live with human dignity
and linked it with a host of rights such as the right to equality, the right against
untouchability and racial discrimination, the right to environment and health,
the right to education and culture, the right of women, the right to social
justice and the right of the child. It asked the government to look into this

aspect and enact the law to operationalize the right to employment.

A more fundamental question in the enforcement of social rights is
capacity building. This is essential for ensuring social justice. Inclusion,

participation and mainstreaming of the marginalized community through

dated 16, April 2008.
3 Prem Bahadur Khadka and Others v GoN, Prime Minister and Council of Ministers, ( case
relating to the right to employment) (Writ no 066-WO-07193, decision dated 2065/9/23/4)
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positive discrimination are its vital components. Given the huge disparity
existing in Nepal between regions and social groups, and a very low overall
performance of Nepal in the human development index (i.e. 0.509 whereas the
global average is 0.534) policy formulation for capacity building is desirable.
Democracy cannot be literate if people are illiterate. People cannot be rich in
terms of ESC rights and yet remain abjectly poor in the human development
indices. Such a situation amounts to a mockery of social rights and social
justice. Therefore, if rights are to be taken seriously, the State institutions
should take the obligation to protect, respect and increase realization level
of rights. In this context, the Court, depending on the situation, should play
the role of explainer, protector and facilitator of rights. This being so, how to
increase the participation of the people and how to enhance the realization

level is a billion dollar question.

Every law requires infrastructure and resources. It also requires
accountable institutions. Despite the law being in place, if infrastructures and
resources are not provided, the court may intervene and issue guidelines for
making inter-se arrangements. The judicial intervention in such situations
comes by way of responsibility rather than authority. A specific situation or an
urgency of the matter may call for this. The Nepali Supreme Court in Prakash
Mani Sharma and Others*(uterus prolapse case) highlighting the enforcement
of rights, issued order for the creation of infrastructure and physical facilities
so that reproductive rights could be realized. Similarly, in Baajuddin Minya and
Others,’the Court, whilerecognizing the right to food of the people whose crops

were destroyed by Park animals, issued guidelines for processing compensation.

Yet another situation occurs when enacted laws are incomplete, or
when they do not meet constitutional expectations, or instead of facilitating,
obstruct the enjoyment of rights or go against existing constitutional or legal
norms. In such a situation, the Court issues supplementary guidelines or
declares laws ultra vires. In several cases, the Court also issues compliance
orders or follow up orders so that constitutional and legal norms are abided
by and the right holders enjoy their rights.

4 Prakash Mani Sharma and Others v GON, Office of the Prime Minister and Council of
Ministers and Others, Writ No 064-W0O-0230.

5 Bajuddin Minhya and Others v GoN, Prime Minister and the Council of Ministers,
(destruction of crops by wild animals from Koshi Tappu Wildlife Reserve)Writ no WO-0338
of the year 2064 decision dated 2065/11/5/2.
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In a nutshell, the Nepali judiciary has employed multi-pronged
strategy in designing remedies for the enforcement of social rights. Where
a law goes against the rights, the Court declares the law ultra-vires. In case
where law is absent or where it is incomplete or institutions to implement the
law is absent, or where education or awareness is the question, the Court has
issued directive orders to make up the deficiency. Orders such as continuing
mandamus for monitoring and report back mechanism, orders for providing
interim relief/compensation to facilitate recourse to justice are other strategies
followed by the Court. It is felt that where gross violation occurs, the victim
should be compensated; mere declaration of right would only amount to be

a lip service.

Today, despite the positive role of the Supreme Court of Nepal in the
protection of social rights, however, the social justice jurisprudence suffers

from challenges such as:
e Resistance mindset of the coordinate wings;
e Scarcity of resources;

e Lack of proper communication, information dissemination and lack
of faith;

e Lack of fear that the concerned official will be made accountable; and
e Complacency on the part of civil society actors in implementation.

I am of the view that non-enforcement of the decision of the court, for
any reason whatsoever, is a very dangerous phenomenon. The judges naturally
want to see their decisions implemented. It is their common psychology. And,
when they feel that the decisions will not be implemented they hesitate to issue
orders. Non-compliance, thus, engenders an environment of self-censorship
among the judges. This also gives rise to skepticism of the effectiveness of the
institution of the judiciary. It is a common worry for all of us involved in the

protection of social rights.

Finally, in my view, the role of the Court in the protection of social rights
needs to be understood in the context of its constitutional obligation and the
role it is supposed to play. When urgency of the matter calls for intervention
it is futile to view judiciary as competitor or displacer of executive authority.

This is because judicial intervention generally comes to fill the void created
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by executive inaction. If democracy works properly such a situation may
be minimized. However, as the situation exists today, democracy is passing
through natal pain; and the enjoyment of rights is still a cherished dream.
Democratic institutions are in the process of getting maturity. If democracy is
supplemented by development, and if democracy and development become
mutually reinforcing and reassuring, inter-organ pressure created mainly
due to in-action will be minimized. Therefore, a performance based dialogic
relation between coordinate wings of the State would be more desirable. In
this context, the Parliament can start the process by enacting laws in tune with
the spirit of constitutionally guaranteed rights. The Executive can contribute
by allotting resources and creating institutions that implement laws and
the Judiciary by harmoniously interpreting them to meet constitutional
aspirations of securing to the people economic well being and social justice. I
feel, this is how a better situation for the enforcement of rights can be created
and the judiciary, other coordinate branches and stakeholders individually

and collectively contribute to their enforcement.

I thank you for your kind attention.






Tayland Anayasa Mahkemesince Insan Haklarinin
Korunmasi

Charoon Intachan
Tayland Kralli§1 Anayasa Mahkemesi Baskan

Sayin Asya Bolgesi Anayasa Mahkemeleri ve Muadil Kurumlar
Baskanlari,

Sayin Temsilciler,

Baylar Bayanlar,

Her seyden oOnce, Tiirkiye Cumhuriyeti Anayasa Mahkemesinin
52. Yildoniimiiniin de kutlandigi Asya Anayasa Mahkemeleri ve Muadil
Kurumlar Birliginin (AAMB) 2. Kongresine iligkin bu bdlgesel toplantiya
yonelik olarak sahsima ve Tayland Anayasa Mahkemesi Hakimlerine yapilan
bu davetten otiirii Tiirkiye Cumhuriyeti Anayasa Mahkemesine Tayland
Anayasa Mahkemesi adina en igten tesekkiirlerimi ifade etmek isterim.
Bize gosterilen comertlik ve ozellikle bu giizel iilkeyi ve ayrica bu diinyada
hem Avrupa hem de Asya kitasinda topragi olan tek sehir olan Istanbul'u
ziyaret etme firsatia sahip oldugum igin son derece minnettarim. Bu 6zellik,
bati ve dogu diinyalarini birbirine baglayan nokta olan bu biiyiik sehre
has bir ozelliktir; diinya mirasi listesinde yer alan doga harikasindan, yani

Kapadokya’dan bahsetmiyorum bile.
Sayin Asya Bolgesi Anayasa Mahkemeleri ve Muadil Kurumlar
Baskanlari,

Sayin Temsilciler,

Baylar Bayanlar,

Bu toplantinin konusu olan insan haklarinin korunmasina iliskin

sunumuma baslamak isterim. Insan haklarimnmn korunmasiyla ilgili ve biiytiik
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Onemibulunan bir belge olan Tayland Krallig1 Anayasasi'na, Buddhist Era 2550
(M.S. 2007), atifta bulunarak bunu yapmak isterim. Anayasa’nin 3. kisminda
insan haklarinin korunmasini diizenleyen hiikiimler vardir. Anayasa, sosyal
haklarin Anayasa Mahkemesince korunmasimi (Bashik A) ve de haklarin
insanlarin dogrudan eylemi ile korunmasmi (Baslik B) ongormektedir.
Gecmiste, Insan Haklar1 Evrensel Bildirisi kapsaminda belirtilen ilkeler de,
mevcut Anayasa dahil, tim taslak Tayland Anayasalarinda ongoriilmiistiir.
Mevcut Tayland Anayasasi hiikiimleri, Insan Haklar1 Evrensel Bildirisi
kapsaminda birkag boliimde belirtilen ilkeleri yansitir. insan Haklari Evrensel
Bildirisi, esasen 4 boliimden olusur ve bu boliimler soyledir: Boliim 1 Temel
[lkeler, Boliim 2 Medeni ve Siyasi Haklar, Boliim 3 Ekonomik, Sosyal ve
Kiiltiirel Haklar ve Boliim 4 insan Haklarinin Korunmasina Dair Giivencelerin
Olusturulmast ile Tlgili Kisilerin, Toplumun ve Devletin Gorevleri. Bildiri ile
son derece 6nemli bir ilke, yani bireylerin hak ve hiirriyetlerinin korunmasi
ve bunlara sayg1 ilkesi ifade edilmektedir. Bu ilkeye mevcut Anayasa’da yer

verilmistir.

Sunumumun ilk boliimiinde, Anayasa Mahkemesince saglanan sosyal
koruma meselesini Tayland Kralligi Anayasas1 kapsaminda ongoriildiigii
tizere ele almak isterim. 1. kissmda “insanlarin insan onuru, haklari, hiirriyetleri
ve esitligi korunur” seklindeki 4. madde ve “Tayland halki, asla, cinsiyet ve dine
bakilmaksizin, bu Anayasa kapsaminda esit korumadan yararlanir” seklindeki 5.
madde olmak {izere insan haklarmin korunmas: ilkesine gonderme yapan
2 madde vardir. Tayland Halkinin Hak ve Hiirriyetleri olan 3. kisim ayrica,
devlet erklerinin tiim kullanicilar: {izerinde baglayici bir etki ve koruma
saglar. Bu, “Acik veya zimni olarak bu Anayasa kapsaminda ya da Anayasa
Mahkemesinin bir karari ile taninan hak ve 6zgiirliikler korunmakta olup, kanunlarin
ctkarilmasinda, wygulanmasinda ve yorumunda, anayasal kurumlar ve devlet
daireleri dihil olmak iizere Millet Meclisi, Bakanlar Kurulu ve mahkemeler iizerinde

dogrudan baglayicidir” seklinde ifade edilen 27. maddede goriiliir.

Daha sonra, Anayasa Mahkemesinin haklarin sosyal anlamda
korunmas: hususundaki roliinii ele almak isterim. Bu, 2 bigimde goriiliir.
flk olarak, Anayasa kapsaminda taninan hak ve 6zgiirliiklere iligkin bir ihlal
olmas1 durumunda hukuk yoluna basvuru hakki, “bir insan bagkalarinin hak
ve oOzgiirliikleri ihlal edilmedigi, Anayasa’nin cignenmedigi, ya da halkin ahlak
ve adabma aykir: olmadi$1 nispette, kendi hak ve 6zgiirliiklerini kullanabilir. Bu

Anayasa kapsaminda taninan hak ya da 6zgiirliigii ihlal edilen bir kimse, hukuk
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yoluna bagvurmak iizere veya yasal islemlerde kanit olarak kullanmak iizere bu
Anayasa hiikiimlerine dayanabilir.” seklindeki 28. madde kapsaminda temin
edilir. Tkincisi ise, 154. madde kapsaminda yayinlanmadan 6énce bir kanun
teklifinin anayasal denetimi olan “soyut norm denetimi” bi¢ciminde ve 211.
madde kapsaminda 6ngoriildiigii tizere hali hazirda ytriirliikte olan bir
kanunun anayasal denetimi olan “somut norm denetimi” biciminde Anayasa
Mahkemesinin sagladig1 sosyal korumadir. Somut norm denetimi yoluna,
hukuk yoluna bagvuru hakkinin kullanilmasi yoluyla gidilir veya bu denetim
mevcut Anayasa'nin 245. maddesi ya da 257. maddesi kapsaminda Kamu
Denetgisi (Ombudsman) ya da Ulusal Insan Haklar1 Komisyonu araciligiyla bir
sikayette bulunma hakkinin kullanilmas1 dahil, gesitli vasitalarla mahkemeye

getirilen bir iddia seklinde olur.

Ayrica, mevcut Tayland Anayasasi, 212. maddede “Bu Anayasayla
tanman hak ya da 0zgiirliigii ihlal edilen bir kimse, bir kanun hijkmiiniin Anayasaya
aykirt oldugu ya da uygun olmadigr yoniinde bir hiikiim verilmesi icin Anayasa
Mahkemesine basvuru yapabilir” seklindeki diizenleme ile insanlarin dogrudan
erisimine izin vermek suretiyle insan haklarinin korunmasini taniyan ilk
Anayasa’dir. Bu, Anayasa Mahkemesi oniinde dogrudan dava agma hakki

verilmesi olarak goriilmektedir.

Insan haklarma yonelik korumanin Anayasa Mahkemesi tarafindan
gelistirilmesi yoniindeki temel anayasal hiikiim, Millet Meclisi, Bakanlar
Kurulu, Mahkemeler ve diger devlet organlar {izerindeki mutlak baglayici
etkiyi tanryan 216. maddedir. Buna gore, Anayasa Mahkemesi insanlarin temel
haklarin1 ve hak ve ozgiirliiklerini koruma etkisi olan bir hiikiim verince,
boyle bir hiikiim derhal gecerli olur ve bir devlet kurumu ya da kurulusuna

karsi ileri stirtilebilir.

Kadin ve erkeklerin esit haklarini herhangi bir kanun hiikmiiniin
ihlalinden koruma hususunda Anayasa Mahkemesinin oynadig1 rolleri
yansitan bir Anayasa Mahkemesi hiikmiine iliskin bir 6rnek verecegim.
Tayland’in genelde kadin ve erkeklerin esitligine iliskin herhangi bir sorunla
karsilasmamasina ragmen, erkeklere kiyasla kadinlara daha az hak veren
bazi kanun hiikiimleri halen mevcuttur. Bu, 21/2546 (2003) sayii Anayasa
Mahkemesi Kararinda goriilmektedir. Onceden, Soyadi Kanunu'nun 12.
maddesi, evli bir kadmin sadece esinin soyadini kullanmasini gerektiren,

uyulmasi zorunlu bir hiikiimdii. Bagvuran, bdyle bir hitkmiin Anayasa’ya



144 Anayasa Yargis1 31 (2014)

aykirilig1 iddiasini Anayasa Mahkemesi 6niine getirdi. Anayasa Mahkemesi,
hiikmiin Anayasa’ya uygun olmadigini kabul etti ve boylelikle infaz edilemez
oldugunu agikladi. Bu kararin kadinlara ya evlenmeden onceki soyadini
muhafaza etme ya da esinin soyadini kabul etmeyi gondiillii olarak se¢me
hakkimi verme etkisi oldu. Ik kez bu hak bir Anayasa Mahkemesi karari
ile tanind1. Millet Meclisi ardindan, uygar uluslara benzer bir uygulama
olarak, evlendikten sonra kadinlarin unvanlarmi (kullandiklar1 6n ekleri)
degistirme ya da muhafaza etmelerini, yani ya “Miss.” (Evlenmemis Bayan)
ya da “Mrs.” (Evli Bayan) unvanlarini kullanmalarini se¢me hakkini tanimak
iizere kanunda degisiklik yapilmasina iliskin bir kanun ¢ikardi. Anayasa
Mahkemesi kararinin mevzuatta bu degisiklige sebep oldugu inkar edilemez.

Su anda gorev yapmakta olan Anayasa Mahkemesi hakimlerinin
gorevleri siiresince ele alinan yakin ge¢misteki bir diger davada, kadin ve
erkeklerin esitligi 17/2555 (2012) sayili Anayasa Mahkemesi Kararinda bir
kez daha yinelendi. Bu kararda, Mahkeme, Gelir Yasasinin 57. maddesinin
2. fikrasinda ve 5. fikrasindaki hiikiimlerin Anayasamin 30. maddesine
aykirt olduguna ya da uygun olmadigia hiikmetti. Daha 6nce, Tayland
kanunu kapsaminda, uygulanabilir gelir vergi orani tespit edilirken kadinin
(esin) deger bigilebilir gelirinin erkegin (esin) gelirine dahil edilmesi ve
erkegin (esin) vergi beyan1 vermekle yiikiimlii olmas1 gerekmekteydi. Sonug
olarak, erkek ve kadin (esler), evlilik Oncesi ayr1 ayri beyan vermesiyle
ya da evlenilmedigindeki durum ile kiyaslandiginda daha yiiksek vergi
ylikiimliilitklerine tabi olmaktaydilar. Kadinlara ve erkeklere esit sekilde
muamele edilmedigi ve evli olanlara haksiz yere ayrimcilik yapildig1 acikti.
Bu vergi hukukunun mabhiyeti, belirli ciftlerin vergi yiikiimliiliiklerini
asgariye indirmek icin evliliklerini kayda gegirmesini engelledi. Bunun aile
hukukunun basarili sekilde uygulanmas: iizerine bir etkisi oldu. Anayasa
Mahkemesi, kadinlar ve erkekler arasindaki esitlik ilkesine aykirihiklar
nedeniyle ve Anayasa kapsaminda belirtildigi iizere, evlilik sonras: aile
durumundaki farkliliklara dayanarak bunun (hiikmiin) bir kisiye kars1 haksiz
ayrimcilik olmasi nedeniyle, hitkmiin Anayasa’ya aykirt olduguna veya
uygun olmadigina hiitkmetti. Bu kararin bir sonucu olarak, evli bir kadin simdi
esinden ayr1 bir vergi beyannamesi verebilir. Boylece, Anayasa Mahkemesi
kararmmin yalnizca kadinlarin ve erkeklerin esitligini korumakla kalmayip,

aile kurumunun giiclendirilmesi agisindan da faydali oldugu soylenebilir.

Ayrica, 3/2552 (2009) sayili, bir kimsenin devlet ve toplumla beraber
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¢evrenin korunmasina katilim hakkini koruyan Anayasa Mahkemesi kararini
bir baska Ornek olarak vermek isterim. Bu karar, bir kimsenin devlet ve
toplumla beraber ¢evrenin korunmasina katiim hakkinin korunmasma
iliskin 6nemli bir ilkeyi ortaya koydu. Bundan 6nce, ne yerel bir toplulugun
haklarina iligskin agik bir koruma ne de bir toplulugun ortak miilkiyeti ya da

dogal kaynaklarina iliskin bir ilke vardi.

Yukaridakisunumdansunu6zetlediyebilirimki AnayasaMahkemesinin
yalnizca anayasal hiikiimleri harfi harfine anlamlarin1 uygulamakla kalmayip
insan hak ve 6zgiirliiklerini korumasi kadar insan haklarinin giincel gelismeler
1s181inda gergeklestirilmesini saglamada onemli bir gorevi vardir. Bu yiizden,
Anayasa Mahkemesinin insan haklarmin korunmasindaki rolii, cesitli
iilkelerde insan haklarinin korunmas: ve hukukun istiinliigii kapsaminda
demokrasinin gii¢lendirilmesi agisindan 6nemlidir. Tayland Krallig1 Anayasa
Mahkemesi, “hukukun iistiinliigiine baglhlik, demokrasinin savunulmasi, insanlarin
hak ve 6zgiirliikleri icin sayg1” seklindeki ilkesinde (motto) ifade edildigi iizere,
bu gayeye bagh kalip, bu gayenin 6nemini tam anlamiyla kavramaktadir.
Kald1 ki Anayasa Mahkemesi evrensel toplumun bir parcasi oldugunu ve
bu nedenle kiiresel egilimlerle uyumlu olmak zorunda oldugunu kabul
eder. Anayasa Mahkemesi, Asya Anayasa Mahkemeleri ve Muadil Kurumlar
Birliginin de bir {iyesidir ve bu sebeple, bu Kongre'ye katilma firsat: bulmustur.
Tayland Anayasa Mahkemesi, evrensel diizeyde esdegerleriyle birlikte ayn
seviyede yer almak icin bu oturumlarda edinilen bilgileri zamana uymayan
alanlarin modernlestirilmesi amaciyla alcakgoniilliilitkle uygulayacaktir.
Tayland Anayasa Mahkemesi, hem Tayland halkinin hem de insanlarin temel

haklarmin korunmasina iligkin kolektif ¢calismadaki roltinii inkar edemez.

Son olarak, beni dinlediginiz igin size bir kez daha tesekkiir etmek
isterim. Tesekkiir ederim.






The Protection of Human Rights by the Thai
Constitutional Court

Charoon Intachan
President of the Constitutional Court of the Kingdom of Thailand

Presidents of Constitutional Courts and Heads of Equivalent
Institutions of

The Asian Region,
Honorable Delegates,

Ladies and Gentlemen

Before all else, on behalf of the Constitutional Court of Thailand, I would
like to express my sincerest gratitude to the Constitutional Court of Turkey for
extending to myself and Justices of the Constitutional Court of Thailand invitations
to attend this regional meeting of the 2™ Congress of the Association of Asian
Constitutional Courts and Equivalent Institutions (AACCEI), which also marks the
52" Anniversary of the Constitutional Court of the Republic of Turkey. I am deeply
appreciative of the generosity bestowed upon us, and in particular, the opportunity
to visit this beautiful country of the Republic of Turkey as well as the Metropolis of
Istanbul, the only city in this world which sits across both the continents of Europe
and Asia. This quality is exclusive to the metropolis which forms the connecting
point between the western and eastern worlds —not to mention the natural wonder
which has been listed as a world heritage, namely the Cappadocia.

Presidents of Constitutional Courts and Heads of Equivalent
Institutions ofthe Asian Region,

Honorable Delegates,

Ladies and Gentlemen
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I would like to begin with a presentation on the topic of this meeting,
that is, the protection of human rights. I intend to do so by referring to the
Constitution of the Kingdom of Thailand Buddhist Era 2550 (A.D. 2007), a
document of great significance and relevance to the protection of human
rights. There are provisions in 3 Chapters of the Constitution which deal
with the protection of human rights. The Constitution provides for the
social protection of rights by the Constitutional Court (Heading A) and the
protection of human rights by direction action of the people (Heading B).
In the past, the principles stated under the Universal Declaration of Human
Rights have also been provided in all Draft Thai Constitutions, including the
current Constitution. The provisions of the current Thai Constitution reflect
principles provided under the Universal Declaration of Human Rights in
several sections. The Universal Declaration of Human Rights is essentially
comprised of 4 parts, namely, Part 1 Essential Principles, Part 2 Civil and
Political Rights, Part 3 Economic, Social and Cultural Rights and Part 4 Duties
of Persons, Society and the State in regard to the creation of security for the
protection of rights. The Declaration states one important principle which is
of utmost significance, that is, the respect and protection of rights and liberties

of individuals. This principle is enshrined in the current Constitution.

For the first part of my presentation, I would like to address the
issue of social protection by the Constitutional Court as provided under the
Constitution of the Kingdom of Thailand. There are 2 sections in Chapter 1
which refers to the principle of human rights protection, i.e. section 4, “human
dignity, rights, liberties and equality of persons are protected,” and section 5,
“the Thai people, regardless of origin, sex or religion, enjoy equal protection under
this Constitution.” Chapter 3, Rights and Liberties of the Thai People, also
provides protection and binding effect on all exercisers of state powers. This
is found in section 27 which states that “rights and liberties recognized under
this Constitution, expressly or impliedly or by ruling of the Constitutional Court
are protected and directly binding on the National Assembly, Council of Ministers,
Courts, including constitutional organs and state agencies in the enactment of laws,
enforcement of laws and interpretation of laws.”

Next, I would like to discuss the Constitutional Court’s role in the social
protection of rights. This is found in 2 parts. Firstly, the right to seek judicial
relief in the event of a violation of rights and liberties recognized under the

Constitution is provided under section 28, “a person may invoke human dignity
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or exercise one’s rights and liberties to the extent that the rights and liberties of
others are not violated, that the Constitution is not defied, or that is not inconsistent
with the good morals of the people. A person whose right or liberty recognized under
this Constitution is violated may rely on the provisions of this Constitution to seek
judicial relief or to invoke as an argument in judicial proceedings.” The second part
is social protection by the Constitutional Court provided under section 154 in
the form of an “abstract norm control” constitutional review of a bill of law prior to
promulgation, and protection in the form of a “concrete norm control” constitutional
review of a law that is already in force as provided under section 211. The
latter is invoked by the exercise of the right to seek judicial relief or relied as
an argument in court through various agencies, including the exercise of the
right to file a complaint through the Ombudsman or National Human Rights

Commission under section 245 or section 257 of the current Constitution.

Furthermore, the current Thai Constitution is the first Constitution to
recognize the protection of human rights by way of allowing a direct action
by the people as provided under section 212, “a person whose right or liberty
recognized by this Constitution is violated may file an application in the Constitutional
Court for a ruling that a provision of law is contrary to or inconsistent with the
Constitution.” This is deemed as a grant of a direct right to file an action in the
Constitutional Court.

The key constitutional provision for the promotion of human rights
protection by the Constitutional Court is section 216 which recognizes the
absolute binding effect on the National Assembly, Council of Ministers,
Courts and other state organs. The means that once the Constitutional Court
has made a ruling which has the effect of protecting human rights and the
rights and liberties of the people, such a ruling would have immediate effect
and can be raised against a state organ or agency.

I shall illustrate by giving an example of a Constitutional Court ruling
which reflects the roles of the Constitutional Court in protecting the equal
rights of men and women from any undue violation by any provision of
law. Even though Thailand does not usually encounter any problem on the
equality of men and women, there were still some provisions of law which
conferred lesser rights on women when compared to men. This was to be
found in Constitutional Court Ruling No. 21/2546 (2003). Previously, section

12 of the Surnames Act was a mandatory provision which required a married
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woman to use only her husband’s surname. The applicant sought to challenge
the constitutionality of such a provision in the Constitutional Court. The
Constitutional Court held that the provision was contrary to or inconsistent
with the Constitution and therefore rendered unenforceable. This ruling had
the effect of giving women the right to voluntarily choose to either retain her
maiden name or adopt her husband’s surname. This was the first time the
right was recognized by a ruling of the Constitutional Court. The National
Assembly subsequently enacted an amending law to recognize the right of
women to choose whether to change or retain their prefixes, i.e. use of either
“Miss” or “Mrs.”, after marriage, a practice similar to civilized nations. It
cannot be denied that this change in legislation was brought about by the

Constitutional Court ruling.

In another recent case, during the term of the currently serving
Constitutional Court Justices, the equality of men and women was once
again reiterated in Constitutional Court Ruling No. 17/2555 (2012). In this
ruling, the Court held that the provisions of section 57 bis and section 57
quinque of the Revenue Code was contrary to or inconsistent with section
30 of the Constitution. Previously under Thai law, it was required that
the assessable income of the wife should be included in the husband’s
income when determining the applicable income tax rate, and that the
husband was under a duty to file a tax return. As a consequence, the
husband and wife was subject to higher tax liabilities when compared to
the case of separate filings prior to marriage, or even in the case of non-
marriage. It was apparent that men and women were not treated equally,
and those who were married were unjustly discriminated. The nature of
this tax law deterred certain couples from registering their marriages in
order to minimize their tax liabilities. This had an impact on the successful
application of family law. The Constitutional Court held that the provision
was contrary to or inconsistent with the Constitution due to inconsistencies
with the principle of equality between men and women, and due to its
being an unjust discrimination against a person on the basis of differences
in personal status after marriage, as stated under the Constitution. As a
consequence of this ruling, a married woman can now file a separate tax
return from her spouse. It is therefore perceivable that the Constitutional
Court ruling not only protected the equality of men and women, but was
also beneficial to the strengthening of the family institution.
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Furthermore, I would like to illustrate by another example of a
Constitutional Court ruling which protected the rights of a person to participate
with the state and community in the conservation of the environment, i.e.
Constitutional Court Ruling 3/2552 (2009). This ruling laid down the important
principle on the protection of a person’s right to participate with the state and
the community in the conservation of the environment. Before this, there was
neither any clear protection on the rights of a local community nor a principle

on a community’s common property or natural resources.

From the foregoing presentation, I may summarize that the protection
of the people’s rights and liberties is regarded as an important task of the
Constitutional Court in ensuring the actual realization of human rights, and
not just by recognition of the black letters of the constitutional provisions.
The Constitutional Court’s roles in human rights projection is therefore
essential to the strengthening of democracy under the rule of law and the
protection of human rights in various countries. The Constitutional Court of
the Kingdom of Thailand fully appreciates the significance of and remains
committed to this cause, as stated in the motto of the Constitutional Court
of the Kingdom of Thailand, “commitment to the rule of law, upholding
democracy, concern for the rights and liberties of the people.” Moreover,
the Constitutional Court recognizes that it is a part of the global community
and must therefore accommodate the globalization trend. The Constitutional
Court is also a member of the Association of Asian Constitutional Courts
and Equivalent Institutions, and by virtue thereof, has had the opportunity
to attend this Congress. The Constitutional Court of Thailand will humbly
adopt the knowledge acquired during these sessions to the modernization of
outdated areas in order to stand alongside others on an equal footing in the
global community. The Constitutional Court of Thailand cannot deny its part
in the collective task on the protection of human rights of both the Thai people
and humanity.

Lastly, I would like to once again thank you all for your attention.
Thank you






Sosyal Haklarin Dava Edilebilirligi/Edilemezligi
ve
Anayasa Mahkemeleri: Tiirk Bakis Agisi
(Genisletilmis Ozet)

Prof. Dr. Engin Yildirim
Tiirkiye Cumhuriyeti Anayasa Mahkemesi Uyesi

Sosyal haklarin uluslararas: insan haklar1 mevzuatinin 6nemli bir
boliimiinii olusturmalarina ve de medeni ve siyasi haklarla aymi diizeyde
goriilmelerine ragmen, bunlara iliskin yargilama pek ¢ok ulusal ve uluslararasi
yargt sistemlerinde derin bir sekilde yerlesmis degildir. Bu, genellikle
“yargilanabilir” medeni ve siyasi haklar ve “yargilanamaz” sosyal haklar
arasindaki bir ayrimdan kaynaklanmaktadir ki bu ayrimla soyle bir yanilgiya
diisiiliir: medeni ve siyasi haklar devletin herhangi bir olumlu edimini
gerektirmezlerken, sosyal haklar boyle bir devlet edimini gerekli kilarlar.
Sosyal haklarla ilgili anayasal ictihat, cogu kez, tehlikeli yargisal aktivizm ile
suglanir. Sosyal haklarin yargilanabilirlii karsisindaki esas ¢ekince, yargimin
secimle is basina gelmis yasama organlarinin alanlarma girerek ve sosyal
meselelere iligkin alanda politika olusturma gorevini iistlenerek, kuvvetler
ayriligini ve demokratik yonetimi dikkate almayabilecegi korkusuna dayanur.
Sosyal haklarin yargilanabilirligine kars1 bir diger itiraz ise bunlarin igerik ve

anlaminin muglak oldugu inancindan kaynaklanmaktadir.

Bu elestirilere ragmen, sosyal haklarin ozellikle de toplumun
zayif (savunmasiz) kesimlerine yonelik belirli temel sosyal ve ekonomik
ihtiyaglarin saglanmasi ve karsilanmasini temin etmeyi hedef aldig1 inkar
edilemez. Sosyal haklar, insan onurunu ¢igneyen marjinallige, ayrimciliga
ve tiim benzer meselelere kars: siper gorevi gormektedirler. Sosyal haklarin
uygulanabilirliginin, sadece kaynaklarin mevcudiyetine bagli oldugunun
diisiiniilmemesi gerekir ¢iinkii bu haklarin yetersiz sekilde uygulanmasi,
daha esitlikgi bir toplumun gelismesine engel olmaktadar.
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Bu bilgiler 1s18inda, bu sunum ile Tirkiye Cumhuriyeti Anayasa
Mahkemesinin sosyal haklara iliskin son zamanlardaki ic¢tihadinin analiz
edilmesi hedeflenmektedir ki bu ictihat, 1990’11 yillarin baslarindan bu yana
Mahkemenin ekonomik krizler baglaminda sosyal haklara iliskin yargilamay1
ele alma yontemi hususunda yol gosterici nitelikte olmustur. Bu amagla, bu
haklarin yargilanabilirligine iliskin pek ¢ok kabul edilmis anlayis: tartisacak
sekilde Mahkemenin sosyal haklarin gesitli boyutlarini ele alma yoniinde bir

niyeti ve yeterliligi sergileyip sergilemedigini incelemekteyiz.

Spesifik olarak, bu calisma ile asagidaki temel sorunlarin {izerine
egilmeye calisilmaktadir. Anayasa Mahkemesinin Tiirkiye’de sosyal haklar
alaninda tstlendigi rol nedir? Anayasa Mahkemesi, sosyal haklarla ilgili
kararlarina varirken hangi gerekgelere dayanir? Mahkeme kararlarini verirken

0zel olarak 6nem verdigi belirli bir 6rnek ve degerlendirme var midir?

Sunumda ileri siiriilen sudur ki Tiirk Anayasa Mahkemesi Anayasa’nin
smirlari igerisinde anayasal olarak taninan sosyal haklari, klasik pozitivist
yorum ilkelerine bagli kalarak, ¢ok dar anlamda yorumlamistir. Ornegin,
isci haklar1 alaninda, sendikalasma hakk: ve grev hakki gibi 6nemli haklara
yonelik koruma saglanmada tutarsiz bir yaklasim sergilendigi Mahkeme
kararlarinda goriilmektedir.

Mahkeme sosyal haklarla ilgili kararlarinda asir1 derecede ihtiyatl
tutum gostermesine ragmen, devlet memurlarinin hak ve gorevlerini ngoren
ilgili maddeleri comertge yorumlayarak, basta devlet memurlari olmak iizere
belirli gruplara 6zel 6nem atfetmistir. Mahkeme, devlet memurlarina yonelik
hevesle izledigi koruyucu tutumunun aksine, diger insanlardan ayni haklar1
esirgemekten cekinmemistir. Mahkemenin bu eylemi, elbette en yoksul
gruplarin lehine degildir ve gercekten de daha faydali bir sekilde kaynaklarin
toplumun daha yoksun ve daha az organize olmus kesimlerine yeniden tahsis

edilmesini 6nlemede rol oynayabilir.

Tiirk Anayasa Mahkemesinin sosyal haklara yonelik yaklagiminin
onemli bir belirleyici etkeni, siyasi giiglerle iligkisi ile ilgili olan kurumsal
roliinii kavramasidir. Belirli bir yasal dayanak bulunmadiginda biitge
tahsislerini kapsayan kararlar ¢ikarma konusunda sessiz kalma egilimi
gosterir ve sorumlulugu Parlamento’ya bir sonraki adimi atmasi i¢in iade
ederek yargi denetimini zayif bigcimde yerine getirir Mahkeme, sosyal

haklara iliskin anayasal hiikiimleri yorumlarken yaraticilik yetenegini
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sergilememistir, ¢linkii ylirlitme erkinin alanina girmemeye fazlasiyla dikkat
etmektedir. Ornegin, sosyal giivenlik alaninda dikkate deger bir istisna
bulunmakla beraber, (insan) onur(u), yeni sosyal haklar olusturmak ya da
Anayasa’da siralanan sosyal haklarin esasina iligkin bir anlam katmak iizere
kullanilmamaktadar.

Anayasa sikayetinin Tiirk Anayasa sistemine yeni getirilmis olmasz,
sosyal haklarin gerceklestirilmesi hususunda Mahkemenin daha aktif bir
durus sergilemesi igin bir firsat yaratabilir. Mahkemenin sosyal haklarla
ilgili ictihada iliskin ge¢mis performans: dikkate alindiginda, bu iddia asir
iyimser goriilebilir. {laveten, Tiirk Anayasa sikayeti sistemi, hem Anayasa’da
hem de Avrupa Insan Haklari Sézlesmesinde yer verilen “klasik” haklar ve
ozgiirliiklerle agikga smirhidir. Buna karsin, sosyal haklar “klasik haklar”
seklinde yorumlanarak anayasa sikayeti sistemi kapsaminda dava edilebilir
ve hukuki uygulamaya tabi tutulabilirler.






(Non)-Justiciability of Social Rights and
Constitutional Courts: a Turkish Perspective
(Extended Abstract)

Engin Yildirim
Judge at the Turkish Constitutional Court

Although social rights constitute an important part of international
human rights corpus and are considered on a par with civil and political
rights, their adjudication has not been deeply entrenched in many national
and international jurisdictions. This usually stems from a distinction between
‘justiciable” civil and political rights and “non-justiciable” social rights, which
wrongly assumes that while civil and political rights do not require any positive
governmental action and relatively cost-free, social rights necessitate such
governmental action. Constitutional social rights jurisprudence is, more often
than not, accused of perilous judicial activism. The main reservation against the
justiciability of social rights is based on the fear that judiciary may disregard
separation of power and democratic governance principles by trespassing
domains of elected legislative bodies and assuming a function of policy-making
in the field of social issues. Another objection to the justiciability of social rights
emanates from the belief that their content and meaning are highly contested
and vague. In spite of these criticisms, it is undeniable that social rights aim
at securing the provision and satisfaction of certain basic social and economic
needs of life, especially for the vulnerable sections of the population. They act
as a bulwark against marginality, discrimination and all similar issues which
violate human dignity. The enforceability of social rights should not be seen as
being dependant only on the availability of resources, as the weak enforcement

of these rights militates against the development of a more egalitarian society.

As a matter of fact, the justiciability and realization of social rights
require no less than a paradigm shift in conventional constitutional
jurisprudence with its strongly embedded attitude of emphasizing negative
rights at the expense of weakly protected positive rights.
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Against this backdrop, the paper aims to analyse the recent social
rights jurisprudence of the Constitutional Court of Turkey, which from the
early 1990s onwards has been instructive about how the Court has dealt with
adjudicating social rights in the context of economic crises. To this end, we
investigate whether the Court has demonstrated a judicial willingness and
capacity to address various aspects of social rights in a way that challenges

many received notions of the justiciability of these rights.

Specifically, this study seeks to address the following main questions:
What role does the Constitutional Court play in Turkey in the field of social
rights? On what justifications does it count in reaching its verdicts related
to social rights? Are there any specific patterns and deliberations the court

attach special importance when delivering its rulings?

The paper argues that the Turkish Constitutional Court has interpreted
constitutionally recognized social rights within the boundaries of the
constitution very narrowly, adhering to traditional positivistic canons of
interpretation. For example, in the area of labour rights, the record of the
Court shows an inconsistent approach without affording protection to crucial

rights such as the right to unionize and the right to strike.

Although the Court displays excessively cautious attitudes in its
rulings regarding social rights, it has assigned a special importance to certain
groups, notably civil servants by generously interpreting the relevant articles
that stipulate rights and functions of civil servants. In contrast to its zealously
protective attitude towards civil servants, the Court has not hesitated to
deny the same rights for other people. This court action is not certainly in
favour of the neediest groups and indeed may act to prevent a more beneficial
reallocation of resources to the more disadvantaged and less mobilised sectors

of society.

An important determinant of the Turkish Constitutional Court’s
approach to social rights is its perception of its institutional role with regard
to its relationship to the political branches. It tends to be reticent about
issuing rulings that imply budgetary allocations in the absence of a firm legal
basis to do so and exercises a weak form of judicial review which returns
the responsibility to Parliament to take further action. The Court has not
demonstrated its ability to be creative in its interpretation of constitutional

provisions regarding social rights as it has been overcautious not to trespass
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into to the territory of the executive branch. For example, with one notable
exception in the field of social security, dignity is not used to create new
social rights or to give substantive meaning to the social rights listed in the

constitution.

The recent introduction of constitutional complaint into the Turkish
Constitutional system may create an opportunity for the Court to adapt a more
active stance in the realization of social rights. This claim may be seen as overly
optimistic given the Court’s track record in its social rights jurisprudence. In
addition, the Turkish constitutional complaint system is explicitly restricted
to “classic” rights and freedoms enshrined both in the Constitution and the
European Convention on Human Rights. Social rights do not often fall under
the protection of constitutional complaint as it is feared that they would
stretch the system to a point where it would lose its effectiveness and meaning
due to heavy workload of constitutional courts. Nonetheless, social rights
can be made enforceable and amenable to judicial implementation under the
system of constitutional complaint by means of reading and interpreting them
into “classic rights”. The Turkish Constitutional Courts should not avoid its
responsibility for the realization of a society predicated on social justice and it

can achieve this through creative substantial interpretation.






BiRINCi OTURUM: Soru-Cevap

Serruh Kaleli (Oturum Baskani): Sayin Yildirim, tesekkiirler. Stire
smirina uydugunuz igin de tesekkiirler. $imdi, Saym katilimcilar, soru-
cevaplar icin ayrilan siirenin de ¢oktan sonuna gelmis bulunuyoruz; ancak,
sorulariniz varsa alabiliriz. Sorunuz varsa liitfen dnce kendinizi tanitiniz ve
sorunuzu kime yonelttiginizi belirtiniz. Sorunuz var mi1? Goriiyorum ki kimse
sormuyor. Eminim ki herkes actkmistir, dyleyse 6gle yemegine gecelim.
Program saatine liitfen dikkat etmeye calisalim, 14.30’'da tekrar goriismek
tizere hosca kalin. Herkese afiyet olsun.






1st SESSION: Questions & Answers

Serruh Kaleli (Chairman of the Session): Thank you, Mr. Yildirim,
also paying attention to the time schedule. Now, dear participants, we have
already covered the time schedule including the questions and answers part.
But I would like to ask you if you have any question, please represent yourself
and ask to whom you are addressing. Is there anyone/any question? As I see,
nobody is asking. So, I'm very sure about that we are hungry, so, we have a
lovely lunch. Now and trying to keep the time schedule on time, so to continue
at half past two,  mean 14.30. Now bon appétit to everyone.
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Tiirkiye’de Anayasa $Sikayeti:
Firsatlar ve Sorunlar

Prof. Dr. Ziihtii Arslan
Tiirkiye Cumhuriyeti Anayasa Mahkemesi Uyesi

Bu bildiri ile Tiirkiye’de anayasal haklarin korunmasina yonelik yeni
bir ara¢ olan anayasa sikayetinin incelenmesi hedeflenmektedir. Bildiride
oOne siiriilen esas goriis, anayasa sikayeti mekanizmasinin getirilmesi ile Tiirk
Anayasa Mahkemesine kendi igtihadinda hak eksenli bir model kabul etmesi
ve stirdiirmesi yoniinde essiz bir firsat sunulmus olmasidir. Tiirk Anayasa
Mahkemesinin boyle bir modeli kabul etme konusundaki basarisi, Tiirkiye'de
anayasal haklarin korunmasina 6nemli dl¢iide katkida bulunacaktir.

Altbaghgm gdsterdigi {izere, bildiri iki ana béliimden olusmaktadur. Tlk
boliim, Tiirk Anayasa Mahkemesinin bireysel basvuruyla ilgili bazi kararlarin
ve olgusal birtakim bilgileri agiklamaktadur. Ikinci boliimde ise, Tiirk Anayasa
Mahkemesinin bireysel bagvuruyla ilgili bazi kararlarini ve olgusal birtakim
bilgileri agiklamaktadr.

1. Tiirk Anayasa Mahkemesi ve Hak Eksenli Model

izin verin Alexis de Tocqueville’in meshur bir soziinii alinti yaparak
sOzlerime baslayayim. Neredeyse iki yiizyil once kendisi sunu gordii ki
“Birlesik Devletlerde er ya da ge¢ bir yarg: sorununa doniismeyen bir siyasi sorun
neredeyse yoktur.” Giinlimiizde Tocqueville'nin gozlemi, yalnizca Birlesik

Devletler i¢in degil, ayn1 zamanda Tiirkiye dahil tiim devletler i¢in gecerlidir.

Hemen hemen tiim sosyal ve siyasi sorunlarin er ya da ge¢ yarginin
konular1 oldugu gercegi, kaginilmaz olarak mahkemelerin giiciinii ve yetkisini
genigletmektedir. Yargi alaninin genislemesi ve bunun kagmilmaz olarak
sosyal ve siyasi alanin yargisallasmasi seklindeki sonuglari, yarg: ve siyaset
arasinda gerginlik yaratti. Avrupa Anayasa Mahkemelerinin mimari olarak
bilinen Hans Kelsen, bu gerilimi negatif ve pozitif yasa koyucular arasinda bir
zitlik/karsitlik olarak ifade etti.
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Kelsen, bu zithg1 azaltmak icin iki yol énerdi. Tlk olarak, “Anayasa
Mahkemesi iiyelerinin Parlamento tarafindan secilmesini” 6nerdi.! Tkinci olarak,
Kelsen’e gore, Anayasalarin insan haklar1 beyannamesini ya da insan haklar1
hiikiimlerini kapsamamalar1 gerekir. Kelsen insan haklar1 hiikiimlerinin ucu
a¢ik mahiyetinin, tabii hukukun bir parcasi olarak, Anayasa Mahkemesini
pozitif kanun koyucuya doniistiirmek seklinde“asir: derecede tehlikeli bir rol
oynayabilecegini” ileri stirmiistiir.> Cogu Avrupa devleti Kelsen’in ilk dnerisini
gerceklestirirken, temel haklar1 Anayasalarina yerlestirerek ikincisini ise goz
ardi etti. Kelsen’in tahminlerinin aksine, Anayasa Mahkemelerinin anayasal

haklarin ve 6zgiirliiklerin koruyucular olarak goriildiikleri ortaya ¢ikt.

Tiirk Anayasa Mahkemesi, bu anlamda hicbir suretle bir istisna degildir.
Anayasa sikayetinin 2010 yilinda kabul edilmesinden bu yana, Tiirk Anayasa
Mahkemesi, insanlar tarafindan insan haklar ihlallerini giderecek nihai ve
etkili bir organ olarak algilanmaktadir. Anayasanin degisik 148. maddesi
“Herkes, Anayasada giivence altina alinmms temel hak ve ozgiirliiklerinden, Avrupa
Insan Haklar1 Sézlesmesi kapsamindaki herhangi birinin kamu giicii tarafindan, ihlal

edildigi iddiasiyla Anayasa Mahkemesi'ne basvurabilir.” demektedir.

Tiirk Anayasa Mahkemesi, 23 Eyliil 2012 itibariyla bireysel bagvurular:
kabul etmeye baslad1. Simdiye kadar 16 binin tizerinde bagvuru yapilmis ve

bunlarin yaklasik 10 bini halen inceleme asamasindadir.

Bagvurularin giderek artan sayisi, kisa bir siire igerisinde anayasa
sikayetinin bu tilkede popiiler hale geldigini ortaya koymaktadir. Toplumun
farkli kesimlerinden bireyler, bir hukuki ¢are bulmak amaciyla Mahkemeye
bagvurmaktadirlar. Bagsbakan dahi kendisinin 6zel hayatinin gizliligi hakkimin
sosyal medya tarafindan ihlal edildigini ileri siirerek yakin ge¢miste bir

bagvuru yapmustir.

Anayasa sikayetinin getirilmesinin Tiirk Anayasa Mahkemesinin
toplum ile iliskileri agisindan da belirli sonuglar1 bulunmaktadir. Gergekten
de anayasa sikayeti, Tiirk Anayasa Mahkemesinin kapisini toplum geneline
acti. Bir anlamda, anayasa sikayeti, Tiirk Anayasa Mahkemesine topluma

1 Hans Kelsen, General Theory of Law and State, (New Brunswick & London: Transaction
Publishers, 2006), sf. 269.

2 Hans Kelsen, “La Garantie Juridictionnelle de la Constitution”, Revue du Droit Public, 44:
197-257. Alec Stone Sweet tarafindan alint1 yapilmustir, Governing with Judges: Constitutional
Politics in Europe, (Oxford: Oxford Universitesi Yayinevi, 2000), sf. 35-36.
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yaklasmas: ve insan hak ve oOzgiirliiklerinin korunmas: yontindeki bazi
yapisal engelleri kaldirmas igin bir firsat sundu.

Anayasa sikdyetinin kabul edilmesinden oOnce, Tiirk Anayasa
Mahkemesinin yargisal aktivizmi, bir yandan anayasa degisiklikleri ve kanunlarin
anayasal denetimine iliskin kararlar, 6te yandan da siyasi parti davalarina iligkin
kararlar ile ilgiliydi. Bu kararlarda, Tiirk Anayasa Mahkemesinin 6nceligi ve esas
kaygzsi, Devleti ve Devletin temel ideolojik unsurlarini birey ve bireyin temel hak
ve Ozgiirliikleri karsisinda korumak oldu.?

Mahkemenin anayasa sikayeti konusundaki nispeten kisa tecriibesi,
Mahkemenin uzun siiredir uygulanan ideoloji eksenli yargisal aktivizminin
hak eksenli bir yarg: yaklasimi ile yer degistirme egiliminde oldugunu
gostermektedir. Boyle bir yaklasimi kabul etmenin ana sebebi, temel haklarin
korunmasimin Mahkemenin kurallar1 ve devlet faaliyetlerini 6zgirliikcii bir
sekilde yorumlamasini gerektirdigi gercegidir.

Tirk Anayasa Mahkemesi simdiye dek 75 ihlal karar1 verdi. Bu
kararlarin konulari, yasama, kisi hiirriyeti, adil yargilanma, bireylerin maddi
ve manevi biitlinliigliniin korunmasina iliskin haklari, 6zel hayata saygi

hakkini, ifade 6zgiirliigiinii ve siyasi katilim hakkini igermektedir.

Tiirk Anayasa Mahkemesinin anayasa sikayeti konusundaki temel
amaci, haklarin korumasina yonelik temel ilkeler ve standartlar: belirlemektir.
Ornegin, ilk kararlarinda, Tiirk Anayasa Mahkemesi, azami tutukluluk siiresi
i¢in kanunilik sartin1 kati bir sekilde yorumlayip uyguladi. Ceza Muhakemesi
Kanunu'nun 102 (2) maddesi sunu ongormektedir ki tutukluluk siiresi,
ciddi suglarda azami bes yila ¢ikarilabilir. Mahkemeler, bes yillik siireyi,
basvuranlarin islediklerinin iddia edildigi her bir sug i¢in ayr1 ayr1 gegerli
olacak sekilde yorumlamaktaydi. Bu, fiiliyatta, ayni dosya kapsaminda
bir¢ok suctan tutuklu bulunanlarin yillarca gozaltinda tutulacaklar: anlamina
geliyordu.

Anayasa Mahkemesi, Ceza Muhakemesi Kanunu'nun ilgili maddesinin
yorumunun, prensip geregi tutuksuz yargilama gerektiren kisi hiirriyeti
hakki ile bagdasmadigini beyan etti. Tirk Anayasa Mahkemesi, azami beg

3 Bakiniz, E. Ozbudun, “Tiirk Anayasa Mahkemesinin Yargisal Aktivizmi ve Siyasal Elitlerin
Tepkisi”, (The Judicial Activism of the Turkish Constitutional Court and the Reactions of the
Political Elites), SBF Dergisi, 62/3 (2007), sf. 264.



170 Anayasa Yargis1 31 (2014)

yillik kanuni siire, islendigi iddia edilen sug sayisma bakilmaksizin her bir
tutuklu igin uygulanmak zorunda oldugundan, bes yili asan siirenin Tiirk
Anayasasi’nin 19. maddesi ile korunan kisi hiirriyeti hakkina yonelik bir ihlali

teskil ettigi sonucuna vardi.*

Benzer sekilde, basvuranlarin hapisteki milletvekilleri oldugu birtakim
davalarda, Tiirk Anayasa Mahkemesi, demokrasilerde insanlar1 temsil
etme hakkiin ve siyasi katiim hakkinin 6nemini vurguladi. Mahkeme,
basvuranlarin tutuklanmasinin, bu bagvuranlari se¢gmenlerini temsil etmek
ve uzun bir siire parlamentonun galismalarina katilmak iizere segilmis
milletvekilleri olarak haklarini kullanmaktan alikoyduguna hiikmetti. Tiirk
Anayasa Mahkemesi, tutuklulugun bir alternatifi olarak basvuranlar igin
uygulanabilir bir sistem olan adli kontrolimkanina da dikkat cekmekle beraber,
basvuranlarin siyasi haklarina iliskin kisitlamalarin orantili olmadiklars,
boylelikle demokratik bir toplumda gerekli olmadiklar: sonucuna ulasti.

Tiirk Anayasa Mahkemesi ayni zamanda, eski Kara Kuvvetleri
Komutani olan bagvuranin makul bir siire i¢inde temyiz mahkemesi oniinde
alt derece mahkemesinin kararina itiraz etmesinin engellendigi yoniindeki
iddiasint 6ne siirdiigii bir davada habeas corpus hakkina yonelik bir ihlali
tespit etti. Tiirk Anayasa Mahkemesi, bagvuranin habeas corpus hakkini etkili
bigimde kullanmasinin engellendigine hitkmetti ¢iinkii alt derece mahkemesi
a) tahliye talebini incelemeksizin reddetti ve b) yedi aydan fazla bir stire

boyunca, gerekgeli kararini yazma gorevini tamamlamadi.®

Tirk Anayasa Mahkemesinin kendi kararlari arasindaki ihtilafi
pragmatik olarak ¢ozdiigii ve bir bakima Strazburg Mahkemesi kararlar:
ile uyusmazlig1 dnledigi soyad: davasindan da kisaca s6z etmek isterim.
Tiirk Medeni Kanunu'nun 187. maddesi sunu dngoérmektedir “kadin esinin
soyadini alir; ne var ki, esinin soyadindan dnceki (evlenmeden énceki) soyadini
da taswyabilir...” 2011’de, Tiirk Anayasa Mahkemesi Genel Kurul olarak
bu hitkmiin Anayasa’ya uygunlugunu inceledi ve hitkmii (Anayasa’ya)

uygun buldu.’

4  Bakiniz, Bagvuru No: 2012/1137, 2/7/2013; Bagvuru No: 2013/776, 20/3/2014.

5  Bagvuru No: 2012/1272, 4/12/2013; Bagvuru No: 2013/9894, 2/1/2014; Bagvuru No: 2013/9895,
2/1/2014; Bagvuru No: 2014/9, 3/1/2014; Bagvuru No: 2014/85, 3/1/2014.

6  Bagvuru No: 2014/912, 6/3/2014.
Esas No. 2009/85, Karar No. 2011/49, 10/3/2011.
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Iki yil sonra, ayni mesele bireysel bagvuru yoluyla Tiirk Anayasa
Mahkemesi 6niine geldi. Bu kez Tiirk Anayasa Mahkemesi, Anayasa'nin ig
hukuktaki kanunlara kiyasla uluslararasi insan haklar1 anlasmalarina belirli
bir 6nem ve Oncelik atfeden 90. maddesini hatirlatarak, kisinin manevi
varligini koruma ve gelistirme hakkina yonelik bir ihlali tespit etti. Dolayisiyla,
bundan boyle uluslararasi insan haklar1 anlasmalari ve i¢ hukuktaki kanunlar
arasinda bir uyusmazlik olmasi halinde, uluslararas: insan haklar1 anlagsmalar:

hiikiimleri esas alinir.

Tiirk Anayasa Mahkemesi, Avrupa Insan Haklar1 Mahkemesinin
ilgili kararlarina® ve Kadinlara Kars1 Her Tiirli Ayrimciligin Yok Edilmesi
Sozlesmesinin  (CEDAW) 16. maddesine atifta bulunarak, ilk derece
mahkemesinin somut uyusmazlig1 gidermek ig¢in Medeni Kanun'un aykiri
diisen hitkmiinden ziyade uluslararasi sdzlesmelerin bu hiikiimlerini dikkate

almis olmasi gerektigini ileri siirdii.’

Yakin gecmisteki bir davada, Tiirk Anayasa Mahkemesi Anayasanin
20. maddesi kapsaminda giivence altina alinan 6zel hayatin gizliligine sayg1
hakkinin 6nemini vurguladi. Bagvuran, hapishane gorevlisi olarak galisan
bir devlet memurudur. Kendisi, cinsel igerikli videosu internet sitelerinde
yaymlandiktan sonra iginden atilmis biridir. Tiirk Anayasa Mahkemesi,
devlet gorevlilerinin 6zel hayatlarinin gizliligi (mahremiyeti) hakkinin
disiplin ve kamu diizenini saglamak tizere kisitlanabilecegine hiikmetti. Ne
var ki, bu kisitlamalar mesru amaglar ile orantili olmalidir. Mahkemeye gore,
basvurani isten ¢ikartmak gibi sert bir idari tedbir, muhtemelen bagvuranin
gelecekteki hayati iizerinde yikici bir etkiye neden olacaktir. Bu nedenle,
Tiirk Anayasa Mahkemesi, miidahalenin gozetilen mesru amaclarla orantili
olmadig1 gerekgesiyle, 6zel hayatin gizliligine saygi hakkinin ihlal edildigini
tespit etti.’

Son olarak, basvuranin Tiirk Anayasa Mahkemesine dogrudan bireysel
bagvuru yaptigi meshur Twitter davasinda, Ankara Idare Mahkemesince
verilen yiiriitmenin durdurulmas: kararia ragmen yetkili mercilerin Twitter

8  Bakiniz, Unal Tekeli karst Tiirkiye, Bagvuru No: 29865/96, 16/11/2004: Leventoglu Abdulkadiroglu
karst Tiirkiye, Bagvuru No: 7971/07, 28/5/2013; Tuncer Giines kars: Tiirkiye, Bagvuru No: 26268,
3/10/2013; Tanbay Tiilen kars: Tiirkiye, Basvuru No: 38249/09, 10/12/2013.

9  Bagvuru No: 2013/2187, 19/12/2013.

10 Bagvuru No: 2013/1614, 3/4/2014.
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yasagini kaldiramamasinin ve kaldirmak istememesinin hukuk yollarinin
etkisizliginin temel gostergesi oldugu gerekgesiyle, Mahkeme ilk olarak
basvurunun kabul edilebilir oldugunu agikladi. Davanin esasina iliskin olarak,
Tirk Anayasa Mahkemesi Twitter erisiminin topyek{in engellenmesinin
kanunda ongoriilmedigine dayanarak, ifade ozgtirliigiine iliskin bir ihlal
tespit etti. Mahkeme, internet ve sosyal medyanm ifade 6zgiirliigiine yonelik
kapsamli ve etkili birer ara¢ olarak demokratik toplumlarda 6nemli rol
oynadiklarini ayrica belirtmistir."!

2. Anayasa Sikayetinin Olusturdugu Sorunlar

Anayasa sikayetine iliskin olarak, balaymin son romantik giinlerini
yasiyor oldugumuzu soyleyecegim. Bireysel bagvurularin giderek artan
sayisl, bizi hayatin gercek sorunlari ile yiiz yiize getirmektedir. Baz1 diger
Anayasa Mahkemeleri gibi, Tiirk Anayasa Mahkemesi de anayasa sikayetinin
olusturdugu sorunlar1 kabullenip, bunlarin tistesinden gelmelidir. Su anda,
bu asilmasi zor sorunlardan bazilarinin altini ¢izmek ve bu sorunlarin hangi

yollarla iistesinden gelinebilecegini sunmaya ¢alismak isterim.

Belki de Tiirk Anayasa Mahkemesi i¢in en biiyiik sorun, giderek
artan bagvuru sayisiyla nasil basa cikilacagidir. Mahkeme kendi basarisinin
bir kurban olabilir. Gergekten, daha 6nce de soziinii ettigim {izere, bireysel
basvuru (anayasa sikayeti) sayist ozellikle ihlal kararlarindan sonra 6nemli
Olctide artmuastir.

Filtreleme sistemi daha etkin sekilde islemelidir ve bu amacla,
Mahkeme kabul edilebilirlik kriterlerini daha kat1 bigimde uygulamalidir.
Mahkemenin oncelikli amaci, anayasal haklar1 ve 6zgiirliikleri korumaya
yonelik temel ilkeleri ve standartlar1 getirmektir. Bu nedenle, simdiye dek,
Onemsiz basvurular1 kayittan diisiirmenin (listeden ¢ikartmanin) en etkili
yollarindan biri olan anayasal 6nem kriterini hentiiz degerlendirmis degiliz.

Artan is yiikiine bagh olarak, gelecekte tek hakim karar1 yontemini
benimsemek durumunda kalabiliriz. Bu, komisyonlari, boltimleri ve genel
kurulu tanimlayan Anayasa’da bir degisikligi gerektirebilir.

Tiirk Anayasa Mahkemesi icin ikinci sorun, anayasa sikayetinden

ileri gelen stzde anayasa fetisizmi ile nasil miicadele edilecegidir. Ben

11  Bagvuru No: 2014/3986, 2/4/2014.
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anayasa fetisizmi kavramim “Anayasa, toplumdaki tiim sorunlara genel, hizli,
hatta kapsamli ve acil ¢oziimler saglar”'* seklindeki yaygin inanci agiklamak
tizere kullaniyorum. Gergekten, Tiirk Anayasa Mahkemesinin bireysel
basvurulari ele almadaki goreceli basarisi, bilhassa ihlal kararlari, toplumda
yliksek beklentilere yol agmistir. Cogu birey, Tiirk Anayasa Mahkemesinin
kendilerinin insan haklar1 sorunlarina nihai bir ¢6ziim bulabilecegine
ylrekten inanmaktadir. Bu genel inancin Tiirk Anayasa Mahkemesinin
kurumsal giivenilirligini gostermesine karsin, anayasa fetisizmi tuzagina
diismekten sakinmamiz gerekir. Bu bdyle olmalidir ¢iinkii anayasa fetisizmi,

muhtemelen biiyiik hayal kirikliklarryla sonuglanacaktir.

Boyle bir anayasa fetisizmini onlemek icin, Mahkeme, subsidiarite
ilkesini ve boylelikle, anayasa sikayetinin ikincil niteligini vurgulamaya
devam etmelidir. Potansiyel bagvurucular ne anayasa sikdyetinin mucizevi
sonuglar dogurabilecek sihirli bir degnek oldugu ne de Tiirk Anayasa
Mahkemesindeki hakimlerin bir sihirbazin tavsanlari sapkadan c¢ikarma

yetenegine sahip oldugu konusunda bilgilendirilmelidir.

Tirk Anayasa Mahkemesi, kabul edilebilirlik kriterlerine, o6zellikle
de bagvuru yollarinin tiiketilmesi kosuluna iliskin olarak ihtiyath olmay:
stirdiirmek zorundadir. Bu kosulun asir1 kat1 ve sekilci bigimde uygulanmasi,
haklarin agikca ihlalinin g6z ardi edilmesine sebebiyet verebilir. Ote yandan,
asir1 esnek bir uygulama, subsidiarite ilkesine zarar verecek ve Tiirk Anayasa
Mahkemesini bir gesit tist temyiz mahkemesine doniistiirecektir. Bu nedenle,
Tiirk Anayasa Mahkemesi, hukuk yollarinin etkinligini degerlendirirken

hassas bir denge kurmaya mecburdur.

Anayasa sikayetini de kapsayan davalarda kararlarin igerigi ile ilgili
sorunlar da bulunmaktadir. Bunlardan biri, norm denetiminde Genel Kurul
olarak ve bireysel bagvuruya iliskin davalarda Boliimler olarak toplanan
Tirk Anayasa Mahkemesinin verdigi kararlardan kaynaklanan muhtemel
uyusmazliklarin nasil ¢oziilecegi meselesidir. Hig¢ siiphe yoktur ki bu iki tiir
kararin manti1 ve rasyonalitesi farklidir. Norm denetimi Tiirk Anayasa

Mahkemesinin soyut normlart ve anayasal hiikiimleri yorumlamasin

12 E.Tanchev, “Historical and Physiological Sources Shaping Constitutionalism and
Constitutional Performance in the Post-Communist Societies”, Stanislaw Franskowski &
Paul B. Stephan IIII (editdrler), Legal Reform in Post-Communist Europe: The View from Inside,
(Dordrecht: Martinus Nijhoff, Yaymevi, 1995, sf. 156.
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gerektirirken, anayasa sikayeti ise belirli hiikiimlerin uygulanmasiyla anayasal

haklara yonelik bir ihlalin olusup olusmadigi kararmin verilmesini gerektirir.

Ancak bu iki karar alanin1 tamamen ayirmak imkansiz degilse bile,
cok giictiir. Bu giigliik, 6ne siiriilen ihlallerin Tiirk Anayasa Mahkemesince
onceden Anayasa’ya uygun oldugu beyan edilen kanunun dogrudan
uygulanmasindan ileri geldigi davalarda daha belirgindir. Bu sorunu
¢ozmek kolay degildir, fakat buna karsin, anayasa denetiminde hak eksenli
bir yaklasimin kabul edilmesiyle boyle bir uyusmazligin olma ihtimali

azalacaktir.

Daha da 6nemlisi, anayasa sikayeti konularmin ayni zamanda Avrupa
Insan Haklar1 Sozlesmesince de giivence altina alinan hak ve ozgiirliikler
olduklar1 goz oniinde tutulursa, Tiirk Anayasa Mahkemesi kararlar1 ve
Avrupa Insan Haklari Mahkemesi ictihadi arasinda bazi uyusmazliklar
olabilir. Aslinda, en basta, Venedik Komisyonu, Tiirk Anayasa Mahkemesini
Anayasa’y1 ve Sozlesme’yi yorumlama hususunda “Anayasa Mahkemesi
kendi yorumunun AIHM'in (Strazburg Mahkemesi) getirdigi yorumdan sapmasini
miimkiin oldugu kadar cok onlemek zorunda kalacaktir” seklinde uyarmisti.”®

Tirk Anayasa Mahkemesi, anayasal haklari ATHM (Strazburg
Mahkemesi) dogrultusunda yorumlamaya devam etmelidir. Bu, ayrica
uygulamaya yonelik bir gerekliliktir c¢iinkii anayasa sikayetinin kabul
edilmesinin amaglarindan biri, Strazburg'da Tiirkiye'ye karst yapilan
basvuru sayisini ve verilen ihlal kararlarinin sayisin1 azaltmak olmustur. Ne
var ki, Avrupa Sozlesmesi'nin hak ve 6zgiirliikleri asgari diizeyde giivence
altina aldigimi unutmamamiz gerekir. Boylece, Tiirk Anayasa Mahkemesi,
temek hak ve ozgiirliikleri daha iyi korumak amaciyla ATHM'in (Strazburg
Mahkemesinin) yorumundan sapabilir. Tiirk Anayasa Mahkemesi ve ATHM
(Strazburg Mahkemesi) arasindaki iliskinin karsilikli etkilesimi barindiracak
ve kendi ictihatlarina katki yapacak sekilde olmas gerekir.

13 Venedik Komisyonu ile ilgili kisim sdyledir: “Anayasa Mahkemesinin Avrupa Insan Haklar:
Sozlesmesini yorumlamast istenecektir. Bunu yaparken, Anayasa Mahkemesi kendi yorumunun
AIHM'in (Strazburg Mahkemesi) getirdigi yorumdan sapmasini miimkiin oldugu kadar cok dnlemek
zorunda kalacaktir. Sapma riski, Anayasa Mahkemesinin Anayasada ongoriilen hak ve 6zgiirliikleri
de yorumlayacag: davalarda daha bile biiyiik olacaktir. Benzer bir hakka iliskin iki yorum (Anayasaya
dayanan biri ve Avrupa Insan Haklari Sozlesmesine dayan bir digeri) farkl olabilir ve farkli
sonuclara yol agabilir.” Bakiniz, Hukuk Yoluyla Demokrasi i¢in Avrupa Komisyonu (Venedik
Komisyonu), “Tiirkiye Cumbhuriyeti Anayasa Mahkemesi'nin Kurulusu ve Yargilama
Usulleri Hakkinda Kanuna iliskin Goriis”, CDL-AD(2011)040, Strazburg, 18 Ekim 2011.
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Sonug

Tirk Anayasa Mahkemesinin bireysel anayasa sikayeti alaninda
edindigi nispeten kisa tecriibeden birtakim sonuglar ¢ikarilabilir. Her seyden
once, anayasa sikayetinin uygulanmasi ile bu yolun haklar1 ve 6zgiirliikleri
korumak i¢in etkili bir yol oldugu ortaya ¢ikmustir. Tiirk Anayasa Mahkemesi,
boyle bir yolla, Tiirkiye’de insan haklar1 standartlarinin yiikselmesine énemli
Olclide katkida bulunabilir.

Ikinci olarak, anayasa sikayetinde kalic1 ve siirdiiriilebilir bagari, kismen
Mahkemenin etkili bir filtrasyon sistemini ¢alistirma ve AIHM (Strazburg
Mahkemesi) i¢tihad1 dogrultusunda haklar1 korumaya yonelik standartlari
belirleme becerisine baghdir. Ugiincii olarak, anayasa sikdyeti sisteminin
gelecegi, hukuk sisteminin bir biitiin olarak etkili sekilde islemesine de
baglidar.

Son olarak, sunu sdylemeye liizum yoktur ki anayasal haklar
korumadakinihai basari, toplumda hak eksenli bir siyaset ve hukuk kiiltiiriinii
tesvik etmeye ve gliclendirmeye dayanir. Elbette bu, beklenenden daha uzun
siirer ve boylelikle daha ¢ok ¢alisma ve sabir gerektirir.
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This paper aims to explore constitutional complaint as a new instrument
for protecting constitutional rights in Turkey. The main argument of the paper
is that the introduction of constitutional complaint mechanism provided an
unprecedented opportunity for the Turkish Constitutional Court to adopt and
sustain a rights-based legal paradigm in its case-law. The success of the TCC
in adopting such paradigm will significantly contribute to the protection of
constitutional rights in Turkey.

As the subtitle suggests, the paper consists of two main parts. The
first part describes some factual information and decisions of the TCC on
constitutional complaint. The second part will deal with the challenges posed
by increasing number of individual applications before the TCC.

1. The TCC and the Rights-Based Paradigm

Let me start with a famous quotation from Alexis de Tocqueville.
Almost two centuries ago he observed that “There is hardly a political question in
the United States which does not sooner or later turn into a judicial one.” Nowadays
Tocqueville’s observation is applicable not only to the United States but to all
states including Turkey.

The fact that almost all social and political problems sooner or later
become subjects of judiciary inevitably extends the power and jurisdiction
of the courts. The judicial expansion and its inevitable consequences of
the judicialisation of social and political sphere created a tension between
judiciary and politics. Hans Kelsen, who is known as the architect of European
constitutional courts, formulated this tension as an antagonism between
negative and positive legislators.
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Kelsen proposed two ways in order to lessen this antagonism. First,
he suggested that “the members of the constitutional court shall be elected by
parliament.”! Second, for Kelsen, the constitutions should not contain a bill
of rights or rights provisions. He argued that open-ended nature of human
rights provisions, as part of natural law, “can play an extremely dangerous role”
of turning the constitutional court to a positive legislator.*While the most
European states realised the first suggestion of Kelsen, they simply ignored
the second one by entrenching basic rights in their constitutions. Contrary to
predictions of Kelsen, the constitutional courts turned out to be seen as the

guardian of constitutional rights and liberties.

The TCC is by no means an exception in this regard. Since the adoption
of the constitutional complaint in 2010, the TCC was perceived by the people
as an ultimate and effective organ to remedy human rights violations. The
amended article 148 of the Constitution states that “everybody may apply to
the Constitutional Court with an allegation that any of his or her constitutonal basic
rights and freedoms, within the scope of the European Convention of Human Rights,
has been violated by public authority.”

The TCC started to receive individual applications as of 23 September
2012. Until now over 16 thousand applications have been lodged, and about
10 thousand of which are still pending.

Increasing number of the applications reveals that within a short time
constitutional complaint became very popular in this country. Individuals
from different segments of society have been applying to the Court with a
view to finding a legal remedy. Even the Prime Minister has recently lodged
an application alleging that his right to privacy was violated by social media.

The introduction of constitutional complaint has also certain
implications for the TCC’s relations with the society. Indeed it opened the door
of the TCC to society at large. In a way constitutional complaint provided an
opportunity for the TCC to touch the society and to remove some structural

obstacles to the protection of individual rights and liberties.

1 Hans Kelsen, General Theory of Law and State, (New Brunswick & London: Transaction
Publishers, 2006), p. 269.

2 Hans Kelsen, “La Garantie Juridictionnelle de la Constitution”, Revue du Droit Public, 44:
197-257. Cited by Alec Stone Sweet, Governing with Judges: Constitutional Politics in Europe,
(Oxford: Oxford University Press, 2000), pp.35-36.
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Prior to the adoption of the constitutional complaint, the TCC's judicial
activism was revolved around the judgments concerning constitutional
review of laws and constitutional amendments on the one hand and political
party cases on the other. In these judgments the priority and main concern of
the TCC was to protect the State and its basic ideological elements vis-a-vis
individual and his or her basic rights and liberties.’

The Court’s relatively short experience in constitutional complaint
shows that it's long practiced ideology-based judicial activism tended to be
replaced by a rights-based judicial approach. The main reason for adopting
such an approach is the fact that the protection of basic rights itself requires
the Court to interpret the rules and state activities in a liberal way.

The TCC has so far delivered 75 violation judgments. The subjects of
these judgments include the rights to life, personal liberty, fair trial, protection
of physical and mental integrity of individuals, right to respect privacy, right
to political participation and freedom of expression.

The primary aim of the TCC in constitutional complaint is to lay down
the basic principles and standards for protecting rights. For instance, in its first
decisions, the TCC strictly interpreted and applied the legality (lawfulness)
condition for the maximum period of detention. Article 102 (2) of the Criminal
Procedure Law stipulates that in serious crimes the period of detention must
be extended to five years maximum. The trial courts used to interpret the term
five years as applicable to each crime allegedly committed by the applicants.
This meant in practice those who were arrested for multiple crimes would be
kept in custody for years and years.

The Constitutional Court declared that this interpretation of relevant
article of the Criminal Procedure Law was not compatible with the right to
personal liberty, which requires in principle the trial without detention. The
TCC concluded that since five years statutory limitation must be applied to
each detainee irrespective of the number of crimes allegedly committed, the
period exceeding five years constituted a violation of the right to personal
liberty protected by Article 19 of the Turkish Constitution.*

3 See E.Ozbudun, “Tiirk Anayasa Mahkemesinin Yargisal Aktivizmi ve Siyasal Elitlerin
Tepkisi”, (The Judicial Activism of the Turkish Constitutional Court and the Reactions of the
Political Elites), SBF Dergisi, 62/3 (2007), p. 264.

4 See Application No: 2012/1137, 2/7/2013; Application No: 2013/776, 20/3/2014.
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Likewise, in a number of cases where the applicants were MP’s
in prison, the TCC emphasized the importance of the right to political
participation and right to represent people in democracies. The Court
held that the detention of the applicants prevented them from using their
rights as elected MP’s to represent their electorates and participate in the
works of the parliament for a long time. Drawing also attention to the
possibility of judicial control system, which was applicable to the applicants
as an alternative to the detention, the TCC reached the conclusion that
the restrictions on applicants’ political rights were not proportinate and

thereforenot necessary in a democratic society.’

The TCC also found a violation of the right to habeas corpus in a case
where the applicant who was the former Chief of Army, claimed that he was
prevented from challenging the verdict of the trial court before the appeal
court within a reasonable time. The TCC held that the applicant was prevented
from using his habeas corpus right effectively, simply because the trial court, a)
rejected the request of release without examining it, and b) has not completed

writing its detailed verdict with reasons for more than seven months.

I would like to briefly mention about the surname case in which the
TCC has pragmatically resolved the conflict between its own decisions and
in a way avoided an incompatibility with the judgments of the Strasbourg
Court. Article 187 of the Turkish Civil Code stipulates that “woman takes
the surname of her husband; however, she may also bear her maiden name
before her husband’s surname...” In 2011 the TCC as plenary reviewed the

constitutionality of this provision and found it constitutional.”

Two years later, the same issue came before the TCC through individual
application. This time the TCC found a violation of the right to preserve
and develop one’s spiritual being by invoking Article 90 of the Constitution
which gives certain primacy and priority to the international human rights
agreements over national laws. Accordingly, in case of conflict between

international human rights treaties and national laws the former prevails.

5  Application No: 2012/1272, 4/12/2013; Application No: 2013/9894, 2/1/2014; Application No:
2013/9895, 2/1/2014; Application No: 2014/9, 3/1/2014; Application No: 2014/85, 3/1/2014.

6  Application No: 2014/912, 6/3/2014.

7 E. 2009/85, K. 2011/49, 10/3/2011.
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Referring to the relevantjudgments of the European Court of Human Rights®
and Article 16 of the Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW), the TCC argued that the court of first instance should
have taken into account these provisions of international conventions, rather than

contravening provision of Civil Code, to settle the concrete conflict.’

In a recent case the TCC has emphasised the importance of the right
to respect privacy guaranteed under Article 20 of the Constitution. The
applicant was a public servant working as a prison officer. She was fired from
her job after her sexually explicit video was broadcasted on internet sites.
The TCC held that the right to privacy of public officers might be restricted
to maintain discipline and public order. However, these restrictions
must be proportionate to the legitimate aims. For the Court, such a harsh
administrative measure as firing the applicant will likely cause devastating
effect on her future life. Therefore, TCC found a violation of the right to
respect privacy on the ground that the intervention was not proportionate

to the legitimate aims concerned.*

Finally, in famous Twitter case where the applicant lodged an individual
application directly to the TCC, the Court first declared the application
admissible on the ground that the failure and reluctance of the authorities
to lift the ban on Twitter despite a stay of execution decision delivered by
Ankara Administrative Court was the main indication of the ineffectiveness
of the legal remedies. As to the merit of the case, TCC found a violation of
freedom of expression on the basis that the act of total blocking of the Twitter
was not prescribed by law. The Court also states that internet and social media
play a crucial role in democratic societies as an extensive and efficient means

for freedom of expression.'!

2. The Challenges Posed by Constitutional Complaint

Concerning constitutional complaint, I would say that we are living on

the last romantic days of honeymoon. The increasing number of individual

8  See Unal Tekeli v. Turkey, Application No: 29865/96, 16/11/2004; Leventoglu Abdulkadiroglu v.
Turkey, Application No: 7971/07, 28/5/2013; Tuncer Giines v. Turkey, Application No: 26268/08,
3/10/2013; Tanbay Tiilen v. Turkey, Application No: 38249/09, 10/12/2013.

9  Application No: 2013/2187, 19/12/2013.
10  Application No: 2013/1614, 3/4/2014.
11 Application No: 2014/3986, 2/4/2014.
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complaints brings us face to face with the real problems of life. Like some
other constitutional courts, the TCC must take up the challenges posed by
constitutional complaint. At this moment, I want to underline some of these
formidable challenges and try to offer possible ways to overcome these

challenges.

Perhaps the greatest challenge for the TCC is how to cope with the
increasing number of the applications. The Court may become a victim of its
own success. Indeed, as I mentioned before, the number of the constitutional

complaint dramatically rises especially after violation judgments.

The filtering system must operate more effectively, and to this end
the Court must apply the admissibility criteria more strictly. The Court’s
primary aim is to lay down the basic principles and standards for protecting
constitutional rights and freedoms. Therefore, until now, we have not yet
used the condition of constitutional significance, which is one of the most

effective means for striking out trivial applications.

Depending on the increasing workload, we might have to adopt single-
judge decision in future. This may require an amendment in the Constitution

which mentions about the commissions, sections and plenary.

The second challenge for the TCC is how to struggle with so-called
constitutional fetishism arising from constitutional complaint. I use the term
constitutional fetishism to explain the widespread belief that “the constitution
provide(s) general, fast, even comprehensive and immediate solutions to all
problems in society.”'* Indeed, the relative success of the TCC in handling
the individual applications, its violation judgments in particular, has given
rise to high expectations in society. Most individuals strongly believe that
the TCC may find an ultimate solution to their human rights problems. Even
though this popular belief may point to the institutional reliability of the
TCC, we should refrain from lapsing into the trap of constitutional fetishism.
This is so, because constitutional fetishism will likely end up in massive

disappointments.

12 E.Tanchev, “Historical and Physiological Sources Shaping Constitutionalism and
Constitutional Performance in the Post-Communist Societies”, Stanislaw Frankowski & Paul
B. Stephan IIII (eds.), Legal Reform in Post-Communist Europe: The View from Inside, (Dordrecht:
Martinus Nijhoff, Publishers, 1995, p.156.
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In order to avoid such a constitutional fetishism, the Court must
continue to emphasise the principle of subsidiarity, and thus secondary nature
of constitutional complaint. The potential applicants must also be informed
that the constitutional complaint is not a magical stick capable of creating
miraculous results, nor do the judges at the TCC have the magician’s ability

to pull rabbits out of a hat.

The TCC need to remain vigilant about the admissibility criteria
especially the condition of exhaustion of domestic remedies. The extremely
strict and formalistic application of this condition may result in ignoring
clear violation of rights. On the other hand, an extremely flexible application
will undermine the principle of subsidiarity and turn the TCC into kind of
super appeal court. Therefore, the TCC is bound to strike a delicate balance in
evaluating the effectiveness of the legal remedies.

There are also challenges related to the content of decisions in cases
involving constitutional complaint. One of them is the question how to resolve
the possible conflicts arising from the judgments of the TCC sitting as plenary
in judicial review and as chambers in individual complaint cases. There is
no doubt that the logic and rationality of these two kinds of judgments is
different. While the judicial review requires the TCC to interpret the abstract
legal rules and constitutional provisions, the constitutional complaint calls for
the decision whether the application of certain rules constitutes a violation of

constitutional rights.

It is, however, very difficult, if not impossible, to completely
separate these two areas of judgment. This difficulty is more visible in
cases where the alleged violations derive from the direct application of
the law which was previously declared by the TCC as constitutional.
Although it is not easy to solve this problem, but the adoption of a rights-
based approach in constitutional review will decrease the possibility of
such conflict.

More importantly, there may be some conflicts between the decisions
of TCC and the case-law of the European Court of Human Rights, given
that the subjects of the constitutional complaint are the rights and freedoms
guaranteed at the same time by the European Convention on Human Rights.
In fact, at the very beginning, the Venice Commission has warned the TCC

that in interpreting the Constitution and the Convention, “it will have to
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avoid as much as possible that its interpretation diverge from that given by

the Strasbourg Court”.”

The TCC must continue to interpret the constitutional rights in line with
the Strasbourg Court. This is also a practical requirement, because one of the
aims of adopting the constitutional complaint was to decrease the number of
applications and violation judgments against Turkey in Strasbourg. However,
we must keep in mind that the European Convention guarantees the rights and
liberties at minimum level. So the TCC may diverge from the interpretation
of the Strasbourg Court with a view to better protecting basic rights and
liberties. The relationship between the TCC and the Strasbourg Court should
be mutual interaction and contribution to their respective jurisprudences.

Conclusion

Anumber of conclusions can be drawn from the relatively short experience
of the TCC in the field of individual constitutional complaint. First of all, the
practice of constitutional complaint proved that it has been an effective means
for protecting rights and liberties. The TCC with such a means may significantly
contribute to the enhancement of human rights standards in Turkey.

Secondly, the enduring and sustainable success in constitutional
complaint depends partly on the ability of the Court to operate an effective filter
system and to set the standards for protecting rights in line with the case-law of
the Strasbourg Court. Thirdly, the future of the constitutional complaint system
depends also on the effective functioning of legal system as a whole.

Finally, it goes without saying that, the ultimate success in protecting
constitutional rights depends on fostering and consolidating a rights-based
political and legal culture in society. Certainly this takes longer than expected,
and therefore requires more work and patience.

13 The relevant part of the Venice Commission is as follows: “The Constitutional Court will be
called upon to interpret the ECHR. In doing so, it will have to avoid as much as possible that its
interpretation diverge from that given by the Strasbourg Court. The risk of divergence will be even
greater in cases where the Constitutional Court will also interpret the rights and freedoms laid down
in the Constitution. The two interpretations of a similar right (the one based on the constitution,
and the other based on the ECHR) might diverge, and lead to different conclusions.” See European
Commission for Democracy Through Law (Venice Commission), “Opinionon the Law on
the Establishment and Rules of Procedure of the Constitutional Courtof Turkey”, CDL-
AD(2011)040, Strasbourg, 18 October 2011.



Bireysel Bagvuru Yoluyla Insan Haklarimin
Korunmasi
Filistin'den Dersler

Dr. Feras Milhem
Anayasa Hukuku Uzman, Filistin

Tirkiye Cumhuriyeti Anayasa Mahkemesine Mahkemenin 52.
Yi1ldoniimii ile ayni zamana denk gelen Asya Anayasa Mahkemeleri ve Muadili
Kurumlar Birliginin Ikinci Kongresine bizi davet ettikleri igin tesekkiir etmek
isterim. Hig siiphesiz, Tiirk Anayasa Mahkemesi demokrasiyi gerceklestirme
ve insan hak ve dzgiirliiklerini koruma yoniinde diger iilkeler i¢in bir kilavuz
ve model olmaktadir. Tiirk Anayasa Mahkemesi hakimlerinden, ¢ogunlukla
Sayin Baskan Hasim Kili¢'in dogrudan talimati altinda gorev yapan Hakimler
Sayin Dr. Bahadir Kiling ve Dr. Ali Riza Coban'dan edindigimiz degerli
bilgileri Filistin'de minnetle karsiliyoruz.

Seckin dinleyiciler,

Genelde, anayasal denetim devlet erklerinin faaliyetinin anayasal
diizene uygun olmasini temin etmeye yoOnelik mekanizmalara isaret
eder ve bu faaliyetler anayasal diizene uygun diismediginde, bunlari
gecersiz ya da uygulanamaz kilar. Ayni sekilde, bahse konu iilkeye bagl
olarak, anayasal denetime iliskin islemler devlet mercilerince (ytiriitme,
yasama, yargt organlari, “ombudsman” (kamu denetgisi), vs.) ya da
bireylerce baslatilabilir. Normatif ya da bireysel eylemlerin anayasal
denetimine iliskin bu islemler dogrudan bireylerce baslatilabildiginde,
bunlar, anayasa hakimlerine dogrudan bireysel erisim yoluyla acilan
davalar olarak nitelendirilirler. Benim bugiinkii sunumum, anayasa
mahkemelerine dogrudan basvuru yoluyla insan haklarinin korunmasi
hakkindadir. Bireysel basvuru, anayasal haklarin bireysel olarak yapilan
eylemler dolayisiyla ihlal edilmelerine kars1 belirli bir ikincil hukuk yolu
olarak tamimlanabilir ki bu yol, haklarinin Anayasa’ya aykir1 sekilde
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etkilenmis olduguna inanan bir kisiye davasini anayasal denetim yapma

yetkisi bulunan bir mahkemeye inceletme olanag: saglar.

Vatandaslar ve devlet arasindaki anlasmanin kosullarini yerine getirecek
sekilde bir demokratik rejim fikri, genel olarak anayasal kontrol ve anayasal
denetimin gelismesinde 6nemli bir rol oynamustir. Devletin demokratik anayasal
istikrarmin korunmasi, milletvekili ¢ogunlugunun ve Devlet mercilerinin
anayasal ¢erceveyi, daha da 6nemlisi, anayasal haklari ihlal etmelerini 6nleyen
bir anayasal denetim sistemi kurarak en iyi sekilde temin edilir. Ancak
bagimsiz bir anayasal denetim, Devlet kurumlarmin yetkisinin bireysel haklara
tam anlamiyla saygi gosterilerek kullanilmasini giivence altina alabilir. Bu
denetim, tiim yetkilerin kanuna tabi kilinmas: ve hukukun kendisinin iistiin

olan anayasal cerceveye uymasi ilkesine isaret eder.

Bunlar, yargmin anayasal denetim yetkisini ve daha belirgin
olarak, bireylerin anayasa yargisi hakkini taniyan ilk mahkeme kararinin
dayandig1 ifade edilen gerekgelerdir. Meshur Marbury v. Madison (1803)
davasinda, Birlesik Devletler Yiiksek Mahkemesi sunu ileri stirmiistiir:”...
kisisel 0zgiirliigiin mahiyeti, elbette ki bir birey ne zaman zarar goriirse o bireyin
kanunlarca koruma altina alinmay: talep etme hakkina dayanmaktadir. Devletin
baslica gorevlerinden biri, bu korumay: saglamaktir.” Anayasa yargisina dogrudan
bireysel erisime iliskin bu somut mesele hususunda, mahkeme sunu ileri
stirmiistiir:“...su genel ve tartismasiz bir kuraldir ki yasal bir hak bulundugunda
ve ne zaman o hak ihlal edilse dava seklinde bir hukuk yolu da bulunmaktadir.”
ABD Yiiksek Mahkemesi kararindan sonra, 19. Yiizyilda pek ¢ok baska iilke,
anayasal denetim mekanizmalarini incelemeye ve kurmaya baslad1. Tiirkiye
bagimsiz bir anayasa mahkemesi kuran ilk tilkeler arasinda oldu. Filistin’in
2006 yilindan bu yana bagimsiz bir anayasa mahkemesini diizenleyen bir
kanunu bulunmasina ragmen, mahkeme kurulmadi. Bagimsiz bir anayasa
mahkemesi bulunmadig: siirece, 2003 Filistin Anayasasinin (Temel Kanunun)
103 ve 104. maddelerinde, Yiiksek Mahkemenin kanunlarin, diizenlemelerin
ve eylemlerin Anayasa’ya uygunlugu ile ilgili meselelerde ve ayn1 zamanda
yetkili organlar arasindaki iligkileri ¢6ziime kavusturmak iizere toplandigi
ve ayrica Anayasa’yl (Temel Kanunu) ve yasalart yorumlama yetkisinin
bulundugu goriilmektedir.

Kendiniz gibi bilgili insanlara insan haklarinin, demokrasinin ve

kamu 6zgiirliiklerinin korunmasina iliskin olarak anayasa mahkemelerinin
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onemi hakkinda konusmak yiizeysel kalabilir. Sizinle iki hususu
paylagabilirim. Ilk olarak: Avrupa Insan Haklari Mahkemesi, bircok kez
Avrupa Insan Haklari Sozlesmesini Avrupa kamu diizeninin anayasal
bir aract olarak nitelendirmistir. Bu gercek, pek ¢ok yazari Avrupa Insan
Haklar1 Mahkemesinin bir Anayasa Mahkemesi olmasi gerektigini 6nermesi
yoniinde tesvik etmistir. Bagkalarinca kasi ¢ikilmasina ragmen bu tartisma,
insan haklarinin, demokrasinin ve kamu ozgirliiklerinin korunmasina
iliskin olarak Anayasa Mahkemelerinin onemi konusunda agik bir fikir
vermektedir. Ikinci olarak, Giiney Afrika Anayasasi’ndaki egemenlik
tamamen acikliga kavusturulmamistir ki bu da pek ¢ok yazarin egemenligin
Anayasa Mahkemesinde goriilebilecegine inanmasina sebep olmustur. Yani,
bu, artik Parlamentonun bir kanunun gecerli olup olmadigina dair nihai

s0zii soylememesi anlamina gelir.

Bu sunumda, bireylerin yaptig1 dogrudan basvuru ile ilgili Filistin
deneyimini ve modelini diger yerlesmis tecriibelerle kiyaslayarak sunmaya

calisacagim.

Filistin halkinin pek ¢ok insan haklariihlallerine ve kamu 6zgiirliiklerine
iliskin kisitlamalara yol acan yabanci isgaller altinda bulunmus oldugu gercegi
dikkate alindiginda, Filistin Anayasasi’min (Temel Kanun 2003) mimarlar
insan haklarinin tam olarak korunmasini temin etmeye calismislardir.
Anayasa'nin (Temel Kanunun) 2. boliimiinde insan haklar1 ve kamu
ozgiirliikleri diizenlenmistir. Bu korumalar, kanun oniinde esitligi, cinsiyete,
irka, renge, dine dayali olarak hi¢bir sekilde ayrimcilik yapilmamast hakkini
kapsamaktadir. Diger haklar, sosyal, ekonomik ve siyasi haklar1 igerecek
sekilde siralanirlar. Bolgedeki diger Anayasalarla kiyaslaymca bu Anayasa
(Temel Kanun) ile sunun agiklandig1 goriiliir: “Herhangi bir kisisel 6zgiirliige,
insanlarin ozel hayatinin kutsalli§ina veya kanun ya da bu Anayasa (Temel Kanun)
ile giivence altina alinmis herhangi bir hak ya da 6zgiirliige yonelik bir ihlal, su¢
olarak goriiliir. Bu tiir ihlallerden kaynaklanan ceza ve hukuk davalari, zamanasimin
belirleyen kanun veya hiikiimlere tabi kilinamazlar. Ulusal Yetkili Makam, bu sekilde
zarar gorenlere adil bir hukuk yolu temin eder.”

U(; hafta 6nce, Bagkan, agirlikli olarak insan haklari, kadin ve ¢ocuk
haklar1 hususunda 15 uluslararasi anlasmaya katilmak {izere mektuplar
imzaladi1. Insan haklarina iliskin bu sézlesmelerin olas: etkisi, cok Gnemli,

olumlu olacak ve memnuniyetle karsilanacaktir. Bu anlagmalar, Filistin
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Hiikiimeti'ne milli kanunlar1 uluslararas:1 standartlar1 karsilayacak sekilde
uyarlamasi yoniinde ytiikiimliiliikler getirir. Eger bireyler, anayasal haklarmin
ihlal edildigini anlarlarsa, bu adim onlar1 bu anlasmalara bagvurmaya tesvik
edecektir. Bagkanin bu anlagmalar1 kosulsuz olarak imzalamis oldugunu

o0grenmek cok ilgingtir.

Ne var ki, uluslararasi hukukun dogrudan etkisine iliskin olarak,
Filistin Anayasast (Temel Kanunu) ile diizenleme yapilmamaktadir. Bu
ylizdendir ki Filistin'de uluslararasi hukukun milli kanunlarin iizerinde ya
da milli kanunlardan iistiin oldugunu sdyleyemeyiz (monizm sistemi). Bana
gore, bu uluslararas1 anlasmalara uyum saglamak icin Filistin mevzuatinda
degisiklik yapma ihtiyact vardir (diializm sistemi). Filistin hukukuna gore,
Baskanin bu anlasmalar1 Bagkanlik kararnameleriyle diizenlemesi (¢ikarmasi)
ve Filistin Resmi Gazetesi'nde yayimlatmas: miimkiindiir; bu durumda, bu
anlagsmalar milli kanunlarin parcasi haline gelirler ve mahkemeler bunlar
uygulayabilirler (Hibrid/ Karma sistem). Her durumda, Filistin'de Anayasa
Mahkemesi olarak toplanan Yiiksek Mahkemenin uluslararasi anlasmalarmn

Filistin'de dogrudan uygulanmasini nasil ele alacagini gormek ilging olur.

Sunu bilmek enteresandir ki Yiiksek Mahkemenin kanunlarin,
diizenlemelerin ve eylemlerin Anayasa’ya uygunluguna iligkin yarg:
yetkisini iistlenmesi sebebiyle, basvurularin %95i bireylerin dogrudan
bagvurusu yoluyla yapilmaktadir. Bu davalarin ¢ogu, askeri mahkemelerin
sivilleri yargilama yetkisinin Anayasa’ya uygunlugu gibi, hassas siyasi
meselelerle ilgilidir. Anayasal denetim Filistin’e yeni getirilmis oldugundan,
Yiiksek Mahkemenin isi az olmustur. Mahkeme, insan haklarinin ve kamu
ozgiirliiklerinin korunmasi hususunda heniiz etkili olup gercek anlamda bir
degisime gitmis degildir.

Filistin Anayasasinin (Temel Kanununun) 103. maddesi sunu
ongormektedir: “Yiiksek bir Anayasa Mahkemesi su hususlari ele almak iizere
kanun yoluyla kurulur: (a) kanunlarin, diizenlemelerin ve bagka ¢ikarilmis kurallarin
Anayasa’ya uygunlugu; (b) Anayasanmn (Temel Kanunun) ve yasalarin yorumu; (c)
yargr kurumlart ve yarg yetkisi olan idari kurumlar arasinda ortaya ¢ikabilecek olan

gorev uyusmazliklarimin ¢oziimii”.

Filistin Yiiksek Anayasa Mahkemesinin belirli yetkileri, Filistin
Anayasasi'nin (Temel Kanununun) 103. maddesinin hiikiimlerini izleyen (bagh

kalan) Anayasa Mahkemesi Kanunu’'nun 24. maddesinde belirlenmistir. Madde
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24 (1), “kanunlara ve diizenlemelere iliskin anayasal denetim” uygulamak amaciyla
mahkeme i¢in genel bir yetki belirler. Madde 27 (1) ve (3) ve madde 25 (1) ile
ilgili olarak bu hiikiim, bireylerin anayasa yargisina {ig tiir dogrudan erisimine
yonelik gerekgeleri temin eder: Ilk olarak, madde 27 (3) sikayet baglaminda
sunu ongormektedir: “eger davacilar yarg1 yetkisi bulunan bir mahkeme ya da kurum
oniinde davamn goriilmesi esnasimda kanun hiikmiinde kararnamede, diizenlemede
ya da karardaki bir hitkmiin Anayasa’ya aykiriliimi iddia etmislerse” soruna iliskin
karar verilmesi igin Anayasa Mahkemesine bagvurabilirler. ikinci olarak, madde
27 (1), kanun ve diizenlemelere kars1 “bu kanunun 24. maddesi uyarimca magdur
tarafca mahkeme oniinde dogrudan dava yoluyla ortaya konan” aracisiz normatif
bir sikayeti ongdrmektedir. Uciincii olarak, bu calismada Anayasa Mahkemesi
Kanunu'na getirilen yorum, 6zellikle madde 25 (1), (2) ve (3) ile baglantili olarak
maddeler 24 (1) ve 27 (1)’e getirilen yorum, bu maddelerin yetkili mercilerin
eylemlerine karst magdur tarafin mahkeme Oniine aracisiz dava yoluyla
getirdigi dogrudan bireysel basvuruyu da ongordiiglinii diistinmemize
izin verir. Anayasa Mahkemesi Kanunu'nun magdur kisinin kisitlama ya da
siirlama olmaksizin bagvuru yapabilmesini 6ngordiigiinii 6grenmek ilgingtir.
Bu, Anayasa Mahkemesine fazla yiik getirilmesine yol agabilir.

Pek ¢ok kabul edilebilirlik kogulu olabilir. Genelde bunlar, bagvurulara
yonelik zaman sinirlarini kapsamakta ve basvuranlarin dogrudan ve gercek
anlamda menfaatini, basvuranlarin kanuni (avukatla) temsilini gerekli
kilmakta ve de eylemin ya da islemin mahiyetine bagh olarak diger gerekli
resmi 6n kosullardan olugsmaktadr.

Adalet Bakanligi, bireylerin yaptigi dogrudan basvuruya sinirlama
ya da kisitlama mekanizmalar: getirmek igin Filistin'de anayasal denetimi
diizenleyen kanunda degisiklikler getirmeye c¢alismistir. Fakat bu
degisikliklere sivil toplum kuruluslari, esasen insan haklar1 orgiitleri kars:
¢ikmistir, ¢iinkii bunlar bireylerin mahkemeye dogrudan bagvurabilmelerini
sona erdirme anlamina gelmekteydi. Onerilen degisiklikler ile bireylerin
ancak devlet organlari ya da Filistin Insan Haklar1 Komisyonu (“Ombudsman”,

Kamu Denetgisi) yoluyla dava acabilmeleri 6ngoriilmektedir.

Aslinda, diger tecriibeler gostermektedir ki kabul edilebilir farkli bir
sinirlama, mahkemelere fazla is verilmesini 6nlemek iizere getirilebilir. Bu
sinirlamalarin Anayasa Mahkemelerinin kendi rollerini yerine getirmelerine

izin vermek ic¢in esnek olmalari gerekir. Bu esneklik, 1995 Giiney Afrika
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Anayasa Mahkemesi igtﬁzﬁgﬁnde mikemmel sekilde ifade edilerek su
sekilde ongoriilmiistiir: “Mahkeme Anayasa’min 100. boliimii agisndan ancak
meselenin ivedi oldugu, ya da kamusal alanda onemli oldugu istisnai kosullarda,
olagan yontemlerin kullanilmasiyla icap eden gecikmenin kamu menfaatlerine zarar
verecegi ya da adaletin amaclarina ve iyi yonetime zarar verece§i yerde dogrudan

erisime izin verir.”

Alman ve Tiirk modelleri de, davalarin esasa, gecerli gerekgelere
dayanarak ve seffaf bir sekilde filtrelenmesine iliskin ¢ok iyi 6rneklerdir. Bu

tedbirler soyledir:

Zaman sinirlari, bagvuru islemlerine ve mahiyetine bagli olarak
belirlenebilir. Herkesin belirli bir siire sonra bir eylemin gecerliligine yonelik
olarak itirazda bulunulamayacagini bilmesi icin, bu son tarihler hukuki
belirlilik agisindan 6nemlidir.

Anayasa Mahkemesi Kanunu (PLHCC), bireylerce getirilen davalar

i¢in herhangi bir zaman sinir1 ongérmemektedir.

Alman ve de Tiirk modelinde bir aylik smnir getirildi. Federal Almanya
Anayasa Mahkemesi Kanununun 93. maddesi ile su belirtilir:“(1) Tam kararin
sikdyet sahibine tebligi ya da gayr: resmi olarak bildirilmesi, beyan edilmesi ya da
iletilmesinden itibaren bir ay icerisinde anayasa sikdyeti icin basvuru yapilir ve
sikdyetin dogrulugu kamitlanir. Eger sikdyet sahibine yasal olarak bir tebligde
bulunulmadiysa, sikdyet sahibi isterse bu zaman simiri ertelenir. Tam karar sikdyet
sahibine mahkeme tarafindan ya da re’sen ya da davada taraf olanca teblig edilene

kadar bu zaman simir1 ertelenmeye devam eder.”

Federal Almanya Anayasa Mahkemesi Kanunu'nun (GLFCC) madde 93
(2) uyarinca, eger bir sikayet sahibi kendi hatasi olmadan bu zaman smirina
uyamadiysa, talebi dogrultusunda restitutio in integrum (eski halin iadesi) ilkesi
gegerlidir. Yasal islemin ihmali nedeniyle basvuru bir zaman siur1 igerisinde
ytriitiilmelidir. Zamanasimin dolmasindan sonra, bir yildan daha geg bir siire
iginde talepte bulunulursa, basvuru gegersiz olur. Sikayet sahibinin avukatmin

hatasi, sikayet sahibinin bizzat kendisinin hatasina esit say1lir.

Madde 93 (3) ile ifade edilen sudur ki eger sikdyet, dogrudan davanin
kabul edilebilir olmadig1 bir kanuna ya da hiikme yonelikse, bu sikayet
ancak kanunun yiiriirliige girdigi ya da hitkmiin agiklandig: bir y1l icerisinde
getirilebilir.
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Basvuranin Dogrudan ve Gercek (Aktiiel) Menfaati

Anayasa Mahkemesi Kanunu'nun madde 27 (1)i dogrudan
basvuruyu kimin getirmesi yasal (mesru) ise o kisinin “magdur” kimse
oldugunu kabul edilmesi gerektigi hususuna isaret etmektedir. Ancak,
dogrudan magdur olan, s6z konusu hiikmiin ya da kanunun gegerliliginin
sona erdigi dava icin sahsen bagvuramadiginda, sikayeti bir baskas1 adina
getirme imkani hakkinda hicbir sey soylenmemektedir. Ne var ki, bir sivil
toplum kurulusunun milli menfaat adina dava actig1 goriildii ki burada
hakimlerin gorevden alinabilecegini éngdren kanun, 2005 yilinda gegersiz

ve Anayasa’ya aykir1 addedildi.

Gegerlilik

Ogretide gegerlilik ifadesi sikayetin kabuliiniin s6z konusu hak ihlali
i¢in uygun bir hukuk yolu olabilme durumuna isaret eder. Eger sikayetin
kabulii, ihlal edilen hakkin yerine getirilmesinde kayda deger bir etki

yaratmayacaksa, sikayetin kabul edilmeyecegi anlamina gelir.

Basvurunun Sekli Kosullar1

Basvurunun sekli kosullary, ilgili dava ve islem tiiriine gore degisebilir.
Normatif sikayete iliskin davalar, siklikla yazili olarak yiiriitiiliir ve belirli
kurallara bagh olurlar. Bireysel bagsvurularda kabul edilebilirlik kurallarinin
daha az kati ve esnek olmalari gerekir. Kabul edilebilirlik incelemesi,
Mahkemenin actk¢a dayanaktan yoksun olan ya da sekli, usule iliskin hatalar1
bulunan ya da yetkisizlik dolayisiyla bir basvuruyu reddetmesine izin veren

yararli bir aragtir.

Anayasa Mahkemesi Kanunu'nun 28. maddesi, kabul edilebilirlige
iliskin genel kosullar1 belirleyen tek hiikiimdiir. Bu madde, mahkemeye
getirilen anayasa sikdyetine ya da havale yoluyla gelen davalara iliskin
¢ikarilan kararin “Anayasa’ya aykiri oldugu iddia edilen kanun hiikmiinii, anilan
kanun hiikmiiniin aykirr diistiigii ileri siiriilen ilgili anayasal hiikmii, aykirilik
iddasinin gerekgelerini” igermesi gerektigini ongortir.

Bu maddeye iliskin olan ilk yorum sudur ki eger Filistin'deki dogrudan
basvuru, kanunu ve bireysel eylemleri kapsamaktaysa, bu maddenin, yalnizca
“kanun hiikmiine” degil ayn1 zamanda itiraz edilen eyleme yer verilerek, bireysel

basvuru kapsaminda agik¢a uygulanacak sekilde degistirilmesi gerekir.
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Tkinci bir yorum ise Filistin hukukunun kabul edilebilirlik incelemesini
belirli bir usul asamas: olarak acikca addetmemesidir. Almanya’da,

“

Anayasa’nin (Temel Kanununun) madde 94 (2)’si ile kanunun “...sikdyetin
karara baglanmak tizere kabul edilip edilmeyeceginin tespit edilmesine yonelik ayr1 bir
kanuni diizenleme dngorebilecegi” belirtilmektedir. Kisacasi, Federal Almanya
Anayasa Mahkemesi Kanunu'nun madde 93a’s1 “(1) Bir anayasa sikdyetinin

kabuliiniin gerektigini” tespit etmektedir.

Almanya’da ve Sili'de belirli kabul edilebilirlik sartlari ile ilgili olarak,
yukaridaki 48-59, 71-74, 81, 87 ve 95-96 sayilarina atifta bulunuyoruz.

Kabul edilebilirlige iliskin karara gelince, Filistin hukukunda Filistin
Anayasa Mahkemesi Kanunu'nun madde 29 (1)’i hari¢ olmak iizere hicbir
sey ifade edilmemektedir ki bu anilan madde ise, sikdyet basvurusunun,
genel mahkemece kabul edilmedigi durumda, bir bagvuru yapilmasin

ongormektedir.

Almanya’'da, Federal Almanya Anayasa Mahkemesi Kanunu'nun madde
93d’si, kabul edilebilirlige iliskin kararn durusma olmadan alinacagmni ifade
etmektedir. Bu karara itiraz edilemez. Anayasa sikayetinin kabul edilemezligi
icin gerekge istenmez. Almanya'da ve Federal Almanya Anayasa Mahkemesi
Kanunu'nun 24. maddesine gore, kabul edilemez ya da acik¢a mesnetsiz
bagvurular Mahkemenin oybirligiyle aldig1 bir kararla reddedilebilirler.

Kabul edilebilirlik yonteminin Filistin hukukunda agik¢a belirlenmis
olmas: gerekir ve kabul edilebilirlik 6n kosullarinin agitk¢a tanimlanmasi
ve sistematiklestirilmesi gerekir. Kabul edilebilirlik yonteminin zaman
sinirlarini, bagvuranin gergek menfaatini, gegerliligi, hukuk yollarin titketme
ilkesini ve diger sekli kosullar: acitk¢a kapsamasi gerekir.

Son olarak, mahkemenin bu davalar1 esasa, kamu menfaatine, miiteessir
kisinin menfaatine, biitiin olarak topluma olan etkisine dayal gerekgelerle
kabul ya da reddetmesi yoniinde takdir yetkisinin olmak zorunda olduguna
tekrar deginmeye deger. Bu kurallar, Gliney Afrika Mahkemesinin koydugu
kurallara benzer sekilde, hakimlerce de gelistirilebilir. Kararlarindan birinde,
Besserglik kars1 Ticaret, Sanayi ve Turizm Bakan1 davasinda, Hakim O’Regan
demistir ki “...Bu asamada, basvuranin neredeyse oniinde hicbir uygun basvuru
yolu kalmamistir. Dogrudan erisime yonelik basvurusunu ele alip yargilama yapmay:
reddedecek olursak, baska bir yerde ¢are bulma ihtimali ¢ok diisiiktiir.”



Protection of Human Rights by Means of
Individual Application'
Lessons from Palestine

Dr. Feras Milhem
Expert on Constitutional Justice, Palestine

I'would like to thank the Constitutional Court of the Republic of Turkey
for the valuable invitation to the second congress of the Asian Association of
Constitutional Courts, which commence as well the 52nd anniversary of the
Turkish Constitutional Court. No doubt, that the Turkish Constitutional Court
becomes a pillar and a model for other countries strive to achieve democracy
and to safeguard human rights and public freedoms. We appreciate in Palestine
the valuable expertise we got from the Turkish Constitutional Court’s justices,
mainly from honorable justices Dr. Bahadir Kilinc and Dr. Ali Riza Coban

under the direct instruction of the honorable President Hasim Kilig.

Distinguished audience,

In general, constitutional review refers to the mechanisms for ensuring
that the activity of state powers confirms to the constitutional order, and
when they do not to declare them invalidated or inapplicable. In the same
way, depending on the country in question, the procedures of constitutional
review can be initiated by state authorities (executive, legislative, judicial
organs, ombudsman, etc) or by individuals. When these procedures of
constitutional control of normative or individual acts can be directly launched
by individuals, it is called a case of direct individual access to constitutional
justices. My paper today is about the protection of human rights by means
of direct application to constitutional courts. The individual complaint can

be defined as a specific secondary legal remedy against the violation of

1 This speech is based on some parts on, and inspired by, the work of Dr. Emilio Dabed
“Report in Direct Individual Access to Constitutional Justice in Palestine: A comparative
Study” 2012.
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constitutional rights by individual acts, which enables a person, who believes
his/her rights have been unconstitutionally affected, to have the case heard by

a court with the competence to perform the constitutional review.

The idea of a democratic regime as fulfilling the conditions of a
contract between citizens and the state has been central in the development
of constitutional review and constitutional control in general. The safeguard
of the democratic constitutional stability of the State is best assured by
establishing a system of constitutional review, preventing parliamentarian
majorities and State authorities to violate the constitutional framework
and, more importantly, the constitutional rights. Only an independent
constitutional review can guarantee that the power of State institutions is
exercised with full respect to individual rights. It implies the principle that all
powers are subjected to the law and that law itself conforms to the superior

framework of the constitution.

These are precisely the grounds on which the first court decision
recognizing the power of the judiciary to constitutional review and, more
specifically, the right of individuals to constitutional justice is based. In
the famous case Marbury v. Madison (1803) the Supreme Court of the
United States advanced inits reasoning that “...the very essence of civil liberty
certainly consists in the right of every individual to claim the protection of the laws,
whenever he receives an injury. One of the first duties of government is to afford
that protection”. Regarding the specific issue of direct individual access to
constitutional justice the court asserted that “...it is a general and indisputable
rule, that where there is a legal right, there is also a legal remedy by suit or
action at law whenever that right is invaded.” After the U.S. Supreme Court
decision, many other countries during the 19th century started studying and
establishing constitutional review mechanisms. Turkey was among the first
nations to establish an independent constitutional court. Although Palestine
has a law regulating an independent constitutional court since 2006, but the
court was not established, in the absence of an independent constitutional
court, the Basic Law of Palestine of 2003 in articles 103 and 104 stipulates
that the High Court convenes in matters related to the constitutionality
of laws, regulations and actions, as well as to solve the relations between
organs of the authority, and has the jurisdiction over interpreting the basic
law and legislation.
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It might be superficial to speak about the importance of constitutional
courts in the protection and safeguarding human rights, democracy and
public freedoms to knowledgeable people like you. I may share with you
two points. First: The European Court of Human Rights has, in several times,
characterized the European Conventionof Human Rights as a constitutional
instrument of European public order. This fact prompted many authors
to suggest that the European Court of Human rights should become a
constitutional court. This discussion, although was opposed by others, gives
us a clear hint on the importance of constitutional courts in the protection
of human rights, democracy and pubic freedoms. Second it is interesting to
learn that the sovereignty in the South African Constitution was not made
absolutely explicit, which led many authors to believe that the sovereignty
can be found in the constitutional court. That means that the Parliament no

longer has the ultimate say over whether a law is, or is not, valid.

In this paper I will strive to present the Palestinian experience and
model, related to the direct application by individuals, comparing the
Palestinian Model with other established expenences.

Given the fact that the Palestinian people has been under foreign
occupations, whichled tomany kind of human rights violations and restrictions
on public freedoms, the architects of the Palestinian Basic Law of 2003, strove
to ensure that Human rights would be fully protected. Chapter 2 of the Basic
Law regulated human rights and public freedoms. Protections guaranteed
include the rights of equality before the law, the right of no discrimination
based on gender, race, color, religion. Other rights are listed, including social,
economic and political rights. Comparing to other constitutions in the region,
the Basic Law went to declare that ‘Any violation of any personal freedom, of the
sanctity of the private life of human beings, or of any of the rights or liberties that have
been guaranteed by law or by this Basic Law shall be considered a crime. Criminal
and civil cases resulting from such violations may not be subject to any statute of
limitations. The National Authority shall guarantee afair remedy to those who suffer
from such damage” .

Three weeks ago, the President signed letters to join 15 international
treaties, mainly in human rights, women and children rights. The prospective
impact of these conventions on human rights will be very significant, positive

and welcomed. These treaties put obligations on the Palestinian Government
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to adapt the local laws to meet the international standards. This move
will encourage individuals to resort to these treaties if they feel that their
constitutional rights are violated. It is very interesting to learn that the PA

signed these treaties without making any kind of reservation.

However, the direct effect of international law is not regulated by
the Palestinian Basic Law. This is why we cannot say that international law
in Palestine is above or superior local laws (the monism system). In my
opinion, there is a need to modify the Palestinian legislation in order to meet
these international treaties (dualism system). It is possible, according to the
Palestinian law, that the President issue these treaties by Presidential decrees
and publish them in the Palestinian Gazette, in this case these treaties become
part of the local laws and courts can implement them (Hybrid system). In
all cases it will be interesting to see how the High Court in Palestine which
convenes as a constitutional court will deal with the direct application of

international treaties in Palestine.

It is interesting to know that since the High Court assumed its
jurisdictions over the constitutionality of laws, regulations and actions, 95% of
applications are made via the direct application by individuals. Most of these
cases are related to sensitive political matters, such as the constitutionality of
the military courts’ jurisdiction over civilians. Since constitutional review in
Palestine is newly introduced, the work of the High Court has been modest.
The Court is yet to make real change and be efficient in the protection of
human rights and public freedoms.

The Article 103 of the Palestinian Basic Law stipulates that: “A High
Constitutional Court shall be established by law to consider: (a) the constitutionality
of laws, regulations, and other enacted rules; (b) the interpretation of the Basic Law
and legislation; (c) Settlement of jurisdictional disputes which might arise between
judicial entities and administrative entities having judicial jurisdiction.

The specific competences of the Palestinian High Constitutional
Court are established in Article 24 PLHCC which follows the provisions
of Article 103 PBL. Article 24 (1) establishes a general competence for
the court in order to exercise “constitutional supervision and control on the
laws and regulations”. This provision, in relation with Article 27 (1) and
(3) and Article 25 (1), (2) and (3), provide the grounds for three types of
direct access to constitutional justice by individuals: First, Article 27 (3)
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establishes the complaint sub lite by providing that “If the litigants pleaded
during the hearing of the case before any court or body having judicial authority
the unconstitutionality of a provision in the law decree, regulation, or a decision”
they can resort to the constitutional court to decide the question. Second, Article
27 (1) establishes a direct normative complaint against law and regulations
“through the original direct action that is raised by the aggrieved before the court
in accordanceto article (24) of this law.” Third, the interpretation given in this
study to the PLHCC, specifically to Articles 24 (1) and 27 (1) in relation to
Article 25 (1), (2) and (3), allows us to think that these articles establish as
well a direct individual complaint against acts of authority through the
original direct action that is raised by the aggrieved before the court. It
is interestingto learnthat the PLHCC provided that the aggrieved person
can apply a case without restrictions or limitations. This might lead to the

overburdening of the Constitutional court.

The conditions for admissibility can be many. Generally they
include time-limits for applications, and require direct and actual interest
of the applicants, legal representation of the applicants, and other formal

prerequisites depending on the nature of the action or procedure.

The Ministry of Justice tried to introduce changes to the law regulating
constitutional review in Palestine in order to introduce limitation or restrictions
mechanisms to direct application by individuals. But these changes were
challenged by civil society institutions, mainly human rights originations,
since they meant to end the ability of individuals to address the court directly.
The proposed changes stipulate that individuals can only file a case via the
organs of the state or via the Palestinian Commission for Human Rights (the

ombudsman).

In fact other experiences show us different acceptable limitation can be
imposed to avoid the overburdening of the courts. These limitations should
be flexible to allow constitutional courts to exercise its role. This flexibility is
excellently reflected in the South African Constitutional Court Rules of 1995
which provided that “the court shall allow direct access in terms section 100 of the
Constitution in exceptional circumstances only where the matter is of such urgency,
or otherwise of such public importance, that the delay necessitated by the use of the
ordinary procedures would prejudice the public interests or prejudice the ends of
justice and good government”.
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The German and the Turkish models are also very good example on
filtering cases based on merits, good reasons and in transparent way. These

measures are:

Time limits may be established depending on the nature and procedures
of the applications. These deadlines are important for legal certainty, so that
everyone can know that after a certain time the validity of an act cannot be

challenged.
The PLHCC does not provide any time limit for cases filed by

individuals.

In the German case and the Turkish as well, one month limit was
introduced. Article 93 German Law of the Federal Constitutional Court states
that “(1) a constitutional complaint shall be lodged and substantiated within
one month since the service or informal notification of the complete decision,
its proclamation or communication to the ® complainant. If the complainant
is not legally notified, this time-limit shall be suspended if the complainant
requests it. The suspension shall continue until the complete decision is served
on the complainant by the court or ex officio or by a party to the proceedings.

According to Article 93 (2) GLFCC, if a complainant was unable to
comply with this time-limit through no fault of his own, he shall on request
be granted restitutio in integrum. The omitted legal action must be carried
out within the time-limit for the request. If this is done, the complainant may
be granted a reversal without need for a formal request. The request shall be
invalid if made later than one year after the expiry of the time limit. The fault
of the complainant’s attorney shall be seen as equal to that of the complainant

himself.

Article 93 (3) states that if the complaint is directed against a law or
some sovereign act against which legal action is not admissible, the complaint
may be lodged only within one year of the law entering into force or the

sovereign act being announced.

Direct and Actual Interest of the Applicant
Article 27(1) PLHCC refers to this condition by providing that who is

legitimate to lodge the direct complaint is the “aggqrieved” person. However,

nothing is said about the possibility of lodging a complaint in someone
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else’s name when the directly aggrieved is unable to personally lodge the
action or the case in which the questioned act or law ceases having validity.
However, it happened that a civil society institution filed a case in the name
of national interest, in this case the judicial authority law deemed void and
unconstitutional in 2005. This law provided that judges can be removed,

which is against an established constitutional rule.

The Standing

The expression standing in the doctrine refers to the condition that the
acceptance of the complaint can be an appropriate remedy for the violation of
the right in question. It implies that if the acceptance of the complaint would
not have any appreciable effect in enforcing the violated right, the complaint
would not be admitted.

Formal Requirements of the Application

The formal requirements of the application can vary depending on the
type of action and procedure involved. Cases of normative complaint are often
made in writing and follow very specific rules. The rules of admissibility in
the case of individual complaints should be less strict and flexible. An exam
of admissibility is a useful tool allowing the Court to reject an evidently
ungrounded application or one with formal, procedural mistakes or lack of
competence.

Article 28 PLHCC is the only provision establishing general conditions
of admissibility. It requires that the decision issued with the referral to Court
(action sub lite) or the legal pleading (constitutional complaint) submitted
before it according to the previous article, should include “the legal provision
whose constitutionality is contested, the relevant constitutional provision
alleged to be in contradiction with the mentioned legal norm, in addition to

the means of contradiction”.

A first comment on this article is that if the direct complaint in Palestine
includes law and individual acts, the provision should be amendedto clearly
apply to the individual complaint by mentioning the inclusion not only of the
“legal provision” but also the act that is contested.

A second comment is that the Palestinian law does not explicitly

consecrate the exam of admissibility as a particular procedural stage. In
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Germany, Article 94(2) GBL establishes that the law “...may provide for a separate
proceeding to determine whether the complaint will be accepted for decision.” In tum,
Article 93a GLFCC establishes that “(1) A constitutional complaint shall require
acceptance”.

Regarding the specific requirements of admissibility in Germany and
in Chile we refer to numbers 48-59, 71-74, 81, 87, and 95-96 above.

Regarding the decision on the admissibility, the Palestinian law says
nothing with the exception of Article 29 (1) PLHCC, which seems to establish
an appeal in the case that the application of complaint sub lite is not admitted
by the ordinary court.

In Germany, Article 93d GLFCC provides that the decision on
admissibility shall be taken without oral proceedings. This decision cannot
be challenged. The refusal to accept the constitutional complaint does not
require reasons. In Germany and according to Article 24 GLFCC inadmissible
or clearly unfounded applications may be rejected by a unanimous order of
the Court.

A procedure of admissibility should be explicitly established in the
Palestinian law and the prerequisites of admissibility should be clearly
identified and systematized. The procedure of admissibility should explicitly
include time-limits, actual interest of the applicant, standing, the principle of

exhausting remedies, and other formal requirements.

Finally, it is worthy to mention again that the court must have the
discretion whether to accept or reject these cases on reasons based on merit,
public interest, the interest of the grieved person, the impact on the society
as whole. These rules can be developed by justices themselves, similar to
what the South African Court established. In one of its decisions, Besserglik
v. Minister of Trade, Industry and Tourism, where Justice O’'Regan said: “the
applicant’s failure to follow the correct procedures may have been influential by the
novelty of the Constitution and its procedures. At this stage, the applicant has almost
no further recourse available to him. Should we refuse to hear his application for direct
access, it is unlikely that he will obtain relief elsewhere” .



BIRINCi OTURUMUN DEVAMI: Soru-Cevap

Serruh Kaleli (Oturum Baskani-Anayasa Mahkemesi Baskanvekili):
Tesekkiirler, Sayin Milhem. $imdi sorular1 sorma ve cevaplar1 alma zamanu.

Buyurun, liitfen.
Soru (Pakistan Yiiksek Mahkemesi Uyesi Jawwad S. Khawaja):
Sorum Ziihtii Arslan’a olacak.

Serruh Kaleli (Oturum Baskani-Anayasa Mahkemesi Baskanvekili):
Tesekkiirler.

Soru (Pakistan Yiiksek Mahkemesi Uyesi Jawwad S. Khawaja):

Eylil 2012'den bu yana 16.000 adet bireysel basvuru yapildigini
sOylityorsunuz. Bu basvurular dogrudan Anayasa Mahkemesine mi yapiliyor,
yoksa bir siirecten mi gegerek geliyor? Nasil oluyor? Sorum kismen bu,
Cevabiniz sonrasinda bir sorum daha olacak.

Cevap (Prof. Dr. Ziihtii Arslan-Anayasa Mahkemesi Uyesi): 23 Eyliil
2012 tarihinden bu yana 16.000"in tizerinde basvuru aldik ve bu basvurularda
basvuranlar Tiirkiye’deki tiim i¢ hukuk yollarmi tiiketmislerdir ¢iinkii Tiirk
Anayasa Mahkemesi dniinde bireysel basvuru yapmak icin basvuran idari ya
da adli olsun tiim mevcut hukuk yollarin titketmis olmalidir. Dolayistyla, tiim
bu basvurular diger adli veya idari organlar 6niinde tazmin saglanamamasi
sonucu Tiirk Anayasa Mahkemesinin oniine getirilmistir.

Soru (Pakistan Yiiksek Mahkemesi Uyesi Jawwad S. Khawaja):
Boylece, bu bir yargi denetimi meselesidir. En iist mahkeme alttaki
Mahkemenin kararlarma bakiyor ve sonra herhangi bir kanunun yanls
yorumlandigina mi karar veriyor? Anayasa Mahkemesi bu gibi bir bagvuruyu
bagka hangi gerekcelere dayanarak ele alryor?

Cevap (Prof. Dr. Ziihtii Arslan- Anayasa Mahkemesi Uyesi): Bireysel
basvuru konulari, Tiirk Anayasasi ve ayni zamanda Avrupa Insan Haklar
Sozlesmesi kapsaminda korunan ve giivence altina alinan anayasal haklardir.
Tirk Anayasa Mahkemesine bir basvuru geldiginde Mahkeme ¢ok detayl
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bir bigimde konuyu ele alir. Belli hak ve Ozgiirliikleri giivence altina alan
anayasa hiikiimlerinin ihlal edildigini tespit ettiginde ihlal hiikmii verir,
ancak bu, Mahkemenin somut veya soyut norm denetiminden kesinlikle
farkli bir denetimdir. Bu kapsamda, Mahkememizin halihazirda iki temel
yetkisi mevcuttur. Birincisi, Parlamento tarafindan kabul edilen kanunlarin
anayasallik denetimi, digeri ise insan haklar1 veya belirli anayasal haklara

yonelik bir ihlalin olup olmadig1 yoniindeki incelemedir.

Pakistan Yiiksek Mahkemesi Uyesi Jawwad S. Khawaja: Tamam,
tesekkiirler.

Serruh Kaleli (Oturum Baskani - Anayasa Mahkemesi Baskanvekili):
Cevap sizin igin yeterli mi?

Soru (Pakistan Yiiksek Mahkemesi Uyesi Jawwad S. Khawaja): Bu
soruyu Pakistan’daki yargt denetimiyle ilgili bir anayasa hiikmii bulundugu
i¢in yonelttim. Pakistan'da Yiiksek Mahkeme insan haklarinin, temel haklarin
s0z konusu oldugu yarg: yetkisini kullanir veya kullanabilir ve bu kamusal
onem tastyan bir konudur ve de bu durumda, Yiiksek Mahkeme bireyin
mahkeme hiyerarsisi yoluyla gelmesini gerektirmez. Birey dogrudan Anayasa
Mahkemesine gelebilir. Gergekten de birey Yeni Y1l kart1 gonderebilir ve sonra
da bu sikayetim var der ve sikdyeti isleme alinir. Béylece, sunu bilmek isterim
ki: 1- Anayasa Mahkemesi ne hakkinda karar verecektir? Anayasa Mahkemesi
altindaki Mahkeme ne yapmistir? Ciinkii esasen bir denetim meselesi, yani
kararlara iligkin bir yarg: denetimi meselesi vardir. Mahkeme anayasal olarak
glivence altindaki bu haklar1 dikkate almis olmuyor mu? Bu ilk sorumdu,
ikinci sorum ise tamamlayici nitelikte bir sorudur. Emsal kararlarda
uyusmazlik olabilecegini sdylediniz ki bu uyusmazlik bir davada bir karar,
diger bir davada ayni1 veya ¢ok benzer bir karar seklinde goriilebilir ve ifade
edilen farkli bir hukuk ilkesi olabilir. Kafam biraz karisti, fakat bu normal,
Tiirk hukukunu bilmiyorum. Mahkeme bu meseleleri nasil ele alir? Bu birinci
sorum. Alt Mahkemenin aslinda tiim bu meseleleri ele aldigini soyledim ve
ikinci olarak, emsal kararlardaki uyusmazlik meselesini soracagim. Mahkeme
kendi emsal kararlarini izlememis olur. Bu da ikinci sorum. Olduk¢a uzun bir

soru oldu.

Cevap (Prof. Dr. Ziihtii Arslan - Anayasa Mahkemesi Uyesi): Bireysel
basvurularda, belli hak ve ozgiirliiklerin acik bir ihlalinin olup olmadig:

sorusuyla ilgileniyoruz. Bu davalarda ilk derece mahkemelerinin veya temyiz
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mahkemelerinin nihai kararlarmi tekrar inceleme konusu yapmiyoruz.
Davada yer alan olgularin detaylarma girmiyoruz ve ister ilk derece ister
temyiz asamasinda olsun Tiirk mahkemelerince verilen kararlar1 aslinda
bozmuyoruz. Avrupa Insan Haklari Mahkemesinin yaptig1 gibi, sadece
davanin usuli boyutlarina odaklaniyoruz 6rnegin savunma hakkinin olmamas:
nedeniyle adil yargilanma hakkinin ihlal edilip edilmedigi gibi. Ancak 20 yil
hapse mahkum edilmesi gerektigi halde 6miir boyu hapse mahkum edildigi
konusunda basvurucu hakhdir gibi bir sey soylemiyoruz. Bu cgercevede,
ilk derece mahkemelerinin kararlarimni tekrar incelemiyoruz. Diger soru
Anayasa Mahkemesinin farkli alanlarda verdigi kararlar arasindaki celigkiler
hakkindadir. Soyledigim gibi, iki farkh yetkiye sahip bulunmaktayiz. Ik olarak,
soyut hukuk kurallarmnin Anayasaya uygunlugunu denetleriz ve bu durumda,
ornegin kanunun Anayasaya uygun olmadig1 iddiasini reddedebiliriz. Soyad1
kararma iliskin davada bahsettigim tizere, bir hukuk kuralmin Anayasaya
uygun oldugunu tespit edebiliriz, fakat bu baska bir meseledir. Kuralin
uygulanmasima, soyut kanuni hiikiimlerin uygulanmasina baktigimizda,
insan haklar1 ihlali tespit edebiliriz. Ancak daha onemlisi, Tiirk Anayasa
Mahkemesinin kararlar1 ile Avrupa Insan Haklar1 Mahkemesi ictihatlar:
arasindaki uyusmazhigr ¢ozmek c¢ok kolay degildir. Bu kapsamda bireysel
basvurulara iliskin davalarda kanunlari ile kanunlarin uygulamasim Avrupa
Insan Haklari Mahkemesinin yaklagimi dogrultusunda yorumlamaliyiz.
Fakat bu, Avrupa Insan Haklari Mahkemesi igtihadindan ayrilamayacagimiz
anlamina gelmez. Aslinda, bildiginiz {izere, Avrupa Insan Haklar1 Sézlesmesi
hak ve ozgiirliikleri asgari diizeyde korumaktadir. S6zlesmeye taraf devletler
bireysel hak ve 6zgiirliikleri Avrupa Insan Haklar1 Sozlesmesinden de fazla
koruma altina almalidirlar. Boylece, Tiirk Anayasa Mahkemesi ve Avrupa
Insan Haklar1 Mahkemesi arasindaki saglkl iliski, karsilikl isbirligi ve kendi
ictihatlarina katki seklinde olmalidir. Tesekkiir ederim.

Pakistan Yiiksek Mahkemesi Uyesi Jawwad S. Khawaja: Tesekkiir
ederim.

Serruh Kaleli (Oturum Baskani-Anayasa Mahkemesi Baskanvekili):
Evet, tesekkiir ederim. Soru soracak bir kisi daha var mi? Son bir soru daha

almak isterim. Evet, liitfen, sorunuzu kime yoneltiyorsunuz?
Soru (Endonezya Anayasa Mahkemesi Eski Uyesi Dr. Harjono):

Profesor Zithtii Arslan’a.
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Serruh Kaleli (Oturum Baskani-Anayasa Mahkemesi Baskanvekili):
Tabii, buyurun.

Soru (Endonezya Anayasa Mahkemesi Eski Uyesi Dr. Harjono):
Endonezya Anayasa Mahkemesinin anayasa sikayetine iliskin yargi yetkisinin
olmasm siklikla diistinmekteyiz. Fakat sorun sudur ki boyle bir yarg:
yetkimizin olmasin istedigimizde, Anayasamizi degistirmek zorundayiz.
Anayasa sikayetinin getirilmesi i¢in boyle bir durum Tiirkiye’de de yasaniyor
mu? Yalnmzca kanun mu degistiriliyor, yoksa Anayasay1 da degistirmek

zorunda mi kaliyorsunuz?

Serruh Kaleli (Oturum Baskani - Anayasa Mahkemesi Baskanvekili):
Bir kez daha sormaniz miimkiin miidiir?

Prof. Dr. Ziihtii Arslan (Anayasa Mahkemesi Uyesi): Sorunuzu
tekrarlar misiniz, liitfen?

Serruh Kaleli (Oturum Baskani - Anayasa Mahkemesi Baskanvekili):

Sorunuzu tekrarlar misiniz, liitfen?

Soru (Endonezya Anayasa Mahkemesi Eski Uyesi Dr. Harjono):
Yalnizca Endonezya’daki durum ile mukayese ediyorum. Anayasa
Mahkememizin de anayasa sikayetine iliskin yargi yetkisinin olmasmi
istiyoruz. Fakat Endonezya’daki durum ile ilgili sorun sudur ki: anayasa
sikayetine iliskin yargi vyetkisini de getirmek istersek, Anayasamizi
degistirmek zorundayiz. Sizin durumunuzda bu nasil oluyor? Anayasanizi
mi degistiriyorsunuz, yoksa Kanunu mu? Tesekkiir ederim.

Cevap (Prof. Dr. Ziihtii Arslan - Anayasa Mahkemesi Uyesi):
Haklisiniz. Tirkiye'deki durum da neredeyse ayni ¢iinkii Anayasa sikayeti
sistemini Tiirk hukukuna getirmek igin Anayasay1 degistirmek zorunda
kaldik ve bu degisiklik 2010 yilinda yapild: ve boylelikle anayasa sikayeti

mekanizmasiin Tiirk hukukuna getirilmesi i¢in Anayasay1 degistirdik.

Serruh Kaleli (Oturum Baskani - Anayasa Mahkemesi Baskanvekili):
Saygideger Misafirler, giintin birinci oturumunun sonuna geldik.
Dolayisiyla, ikincisine devam etmeden Once 15 dakikalik kahve aramiz
olacak. Bir kez daha, tiim katilimcilara oturum konusuna dair yaptiklar
katkilardan dolay1 tesekkiir etmek isterim. Herkese tesekkiir ederim. 15

dakikalik kahve aramiz var.



1st SESSION: Questions & Answers

Thank you, Mr. Milhem. Now, it’s turn for asking questions and taking
the answers. Once more. Yes, please.

We couldn’t understand.
Question (Judge of Supreme Court of Pakistan Jawwad S. Khawaja):
A question for, no to, Ziihtii Arslan.

Serruh Kaleli (Chairman of the Session- Vice-President of
Constitutional Court of the Republic of Turkey): Thank you.

Question (Judge of Supreme Court of Pakistan Jawwad S. Khawaja):

You say that since September 2012, there have been 16.000
individual applications. Do these applications come directly to the highest
Constitutional Court or do they come through a process? How does it
happen? And this is only part of the question. Once you answer, I have a
follow-up question.

Answer (Prof. Dr. Ziihtii Arslan- Member of Constitutional Court
of the Republic of Turkey): Well, as I said as of 23rd of September 2012,
we have received over 16.000 individual applications and the applicants
in these applications exhausted all legal remedies in Turkey because in
order to lodge an individual application before the Turkish Constitutional
Court, the applicant must exhaust all available legal remedies whether it is
administrative remedy or judicial remedy. So, all these applications came to
the Turkish Constitutional Court after they failed to find a kind of remedy
before the administrative and other judicial organs.

Question (Judge of Supreme Court of Pakistan Jawwad S. Khawaja):

So, it is a matter of judicial review. The highest Court then looks at
the judgments of the Court below and then decides that some law has been
misinterpreted or what other grounds on which the Constitutional Court can
look at this application?
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Answer (Prof. Dr. Ziihtii Arslan - Member of Constitutional Court of
the Republic of Turkey): Well, the subjects of the individual applications are
the constitutional rights protected, guaranteed under the Turkish Constitution
as well as under the European Convention on Human Rights. When an
application came to the Turkish Constitutional Court, the Court looks at
the issue in a very detailed way and when it finds that there is a violation
of certain constitutional provisions guaranteeing certain constitutional
rights and liberties, it reaches the conclusion that there is a violation, but it
is certainly separate from judicial review whether it is abstract or concrete
review of the Turkish Constitutional Court. So, we have two main powers at
the moment. First is abstract constitutionality review of the laws passed by
the Parliament on the one hand and we have also review whether there is a

violation of human rights or certain constitutional rights on the other.

Question (Judge of Supreme Court of Pakistan Jawwad S. Khawaja:
All right.

Serruh Kaleli (Chairman of the Session - Vice-President of
Constitutional Court of the Republic of Turkey): Is it sufficient?

Question (Judge of Supreme Court of Pakistan Jawwad S. Khawaja):
I'm asking this particularly because we have a constitutional provision in
Pakistan. The Supreme Court exercises or can exercise original jurisdiction
where human rights, fundamental rights we call them, are involved and the
matter is one of public importance and in that situation, the Supreme Court
does not require an individual to have actually come through the hierarchy
of courts. He can come straight to the Court. He can actually send New Year’s
greetings and then say I have this complaint and it can be processed. So, isn't
this, you see, I'm concerned to know, I want to know: 1- what does the, you
see, Constitutional Court will have to make a determination on at least 2
aspects of that case. What has the Court below the Constitutional Court done?
Because there primarily will be a question of reviewing, judicially reviewing
their judgment. Hasn't that Court itself taken note of these constitutionally
guaranteed rights? That is one thing and then there is one other question
which is sort of subsidiary question. You said that there can be a conflict
between precedents; in one case as one decision, another case maybe identical
or very similar, there’s a different legal principle which is enunciated. I'm a bit

confused but that’s natural, I don’t know Turkish law. How do you address,
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How does the Court address these issues, number 1. I said the low Court has
actually dealt with all these issues and secondly, the conflict of precedents.
The court does not follow its own precedents, number 2 question. Rather

longish question.

Answer (Prof. Dr. Ziihtii Arslan - Member of Constitutional Court
of the Republic of Turkey): Well, in individual application cases, we simply
look at the question whether there is a clear violation of certain rights and
liberties. In these cases, we are not judging the ultimate decisions of the courts
of first instance or appeal courts. We are not going into detail of the facts of
the case and we are not actually reversing the judgments of the Turkish
courts whether it is at the level of first instance or at the level of appeal
courts. Like the European Court of Human Rights, we just concentrate on
the procedural aspects of the case whether the right to a fair trial is violated
because of the lack of right to defence, for instance, but we don’t say that
the applicant is right, he was sentenced to life imprisonment instead of 20
years in prison. We don’t judge the judgments of the first instance court.
Another question is about the conflict of decisions between different parts of
the Turkish Constitutional Court. As I said, we have two different powers.
First, we review the constitutionality of abstract legal rules and in this case,
for instance, we can reject the claim of unconstitutionality of a law. We
can find a legal rule as constitutional, as I said it was the case in surname
judgment, but this is another matter. When we look at the application of the
rule, application of the abstract legal provisions, we can find a violation of
human rights. More importantly, it is not very easy to resolve the conflict
between the judgments of the Turkish Constitutional Court and the case-law
of the European Court of Human Rights. And I think we must interpret the
laws as well as the application of laws in the case of individual applications
in line with the European Court of Human Rights. But this doesn’t mean that
we cannot diverge from the jurisprudence of the European Court of Human
Rights. In fact, as you already know, the European Convention on Human
Rights protects rights and liberties at minimum level. The Contracting States
must guarantee the individual rights and liberties further than the European
Convention on Human Rights. So, the healthy relationship between the
Turkish Constitutional Court and the European Court of Human Rights must
be mutual cooperation and contribution to their respective jurisprudence.
Thank you.
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Judge of Supreme Court of Pakistan Jawwad S. Khawaja: Thank you.

Serruh Kaleli (Chairman of the Session- Vice-President of
Constitutional Court of the Republic of Turkey): Yes, thank you, sir. Is there
any one? I want to take one last question. Yes, please. Sorry, sir, to whom you

are asking this question?

Question (Former Member of Constitutional Court of Indonesia Dr.
Harjono):

Oh, to Professor Ziihtii Arslan.

Serruh Kaleli (Chairman of the Session - Vice-President of
Constitutional Court of the Republic of Turkey): Ok.

Question (Former Member of Constitutional Court of Indonesia
Dr. Harjono): Well, we often have the idea that Indonesian Constitutional
Court would soon have constitutional complaint jurisdiction. But the
problem is that when we want to have such jurisdiction, we have to amend
our Constitution. Does it happen also in Turkey that to have a just kind of
constitutional complaint, you just amend the law, or you also have to amend
the Constitution? Thank you.

Serruh Kaleli (Chairman of the Session - Vice-President of
Constitutional Court of the Republic of Turkey): Is it possible to review once

more?

Prof. Dr. Ziihtii Arslan (Member of Constitutional Court of the
Republic of Turkey):

Can you repeat the question, please?

Serruh Kaleli (Chairman of the Session - Vice-President of
Constitutional Court of the Republic of Turkey): Can you repeat the question

once more?

Question (Former Member of Constitutional Court of Indonesia Dr.
Harjono): I just compare with the Indonesian situation. We want that the
Constitutional Court would also have constitutional complaint jurisdiction.
But the problem with the Indonesian situation is that: if we want to add the
jurisdiction of constitutional complaint, we have to change, we have to amend
our Constitution. What happens with the Turkish situation? Do you amend
your Constitution or just amend your law? Thank you.
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Answer (Prof. Dr. Ziihtii Arslan- Member of Constitutional Court of
the Republic of Turkey): Well, you are right. The situation is almost the same
in Turkey because we had to amend the Constitution in order to introduce the
system of constitutional complaint and this amendment took place in 2010 and
we changed the Constitution to adopt constitutional complaint mechanism in
Turkish law.

Serruh Kaleli (Chairman of the Session- Vice-President of
Constitutional Court of the Republic of Turkey):

Dear guests, we have already ended the first session of the day. So,
before continuing to the second, 15 minutes coffee break is planned for us.
One more, I would like to thank to the participants who are with us and their
valuable notifications about the subject of the session. Thank you to all. We
have 15 minutes break.






Ikinci Oturum

“Anayasa Mahkemeleri, Yiiksek Mahkemeler ve Parlamento fligkileri ”

Oturum Baskanu:

Dr. Harjono
Endonezya Anayasa Mahkemesi Eski Uyesi

Konusmacilar
Valerija Gali¢
Bosna Hersek Anayasa Mahkemesi Bagkani

Dr. Igor Rogov

Kazakistan Cumhuriyeti Anayasa Konseyi Baskamn

Jugnee Amarsanaa

Mogolistan Anayasa Mahkemesi Bagkani

Gadis Gadzhiev

Rusya Federasyonu Anayasa Mahkemesi Uyesi






OTURUM BASKANI: Dr. Harjono

Hanimefendiler, Beyefendiler, Iyi 6glenler dilerim! Bu oturumun bagkam
olan Sayin Tun Arifin Bin Zakaria'nin yerini alacagim c¢iinkii kendisi su anda
hastanede. Boylece, bu oturumda kendisinin yerini alacagim. Dua edelim ki
en kisa zamanda iyilegsin. Ikinci oturumda dért teblig olacak. Birincisi, Bosna-
Hersek Anayasa Mahkemesi Bagkan1 Sayin Valerija Galic’e ait.

Ikinci sunum ise Kazakistan Cumhuriyeti Anayasa Konseyi Bagkan
Igor Rogov'un, {iciincii sirada Mogolistan Anayasa Mahkemesi Bagskani Sayin
Jugnee Amarsanaa var. Son olarak ise Rusya Federasyonu Anayasa Mahkemesi
Uyesi Prof. Gadis Gadzhiev var. Bu oturum yalnizca bir saat siirecek ve dort
konusmacimiz var. Umarim her konusmacinin tebligi 10 dakikay:1 gegmez ki
boylelikle tiim konusmacilar tebliglerini sunduktan sonra tartismalar kismi
i¢in bolca vaktimiz olur. Bosna Hersek Anayasa Mahkemesi Bagkani Sayin

Valerija Gali¢’i davet etmek isterim. Tesekkiir ederim.






CHAIRMAN OF THE SESSION: Dr. Harjono

Good afternoon, ladies and gentlemen. Well, I'm replacing Mr. Tun
Arifin Bin Zakaria who chairs this session because he is in the hospital now.
So, I have to replace this session. Let us beg to the God that he will be better
soon and this will help him be better as soon as possible. This session, the
second session, we have four presentations. The first will be delivered by
Ms. Valerija Gali¢, the President of the Constitutional Court of Bosnia and

Herzegovina. She’s in my right side.

And the second Igor Rogov, the President of the Constitutional
Council of the Republic of Kazakhstan and the third Mr. Jugnee Amarsanaa,
the Chairman of the Constitutional Court of Mongolia. In my right and the
last Prof. Gadis Gadzhiev, Judge of the Constitutional Court of the Russian
Federation. This session, we only have one hour session and we have four
speakers, so please we share this time and each speaker I hope not more
than 10 minutes, so, we have a chance to ample time to discuss after all of
the speakers deliver their presentations. Ok, I'll invite Ms. Valerija Gali¢,
President of the Constitutional Court of Bosnia and Herzegovina. Do deliver

the presentation. Thank you.






Bosna Hersek Anayasa Mahkemesi
ve Bosna Hersek Parlamenterler Meclisi
Arasindaki Iliski

Valerija Gali¢
Bosna Hersek Anayasa Mahkemesi Baskani

Bosna Hersek Anayasasi ve Anayasa Mahkemesi Igtiiziigiine gore,
Bosna Hersek Anayasa Mahkemesi belirli bir yarg: yetkisi olan &zerk ve
bagimsiz bir yarg: mercidir. Bu, Bosna Hersek Parlamenterler Meclisi icin de
gecerlidir. Bylece, Anayasa Mahkemesinin ve yasama organinin ayrilmasi,
Bosna Hersek Anayasasi'nda “hukukun iistiinliigii” formiiliiyle acik bir sekilde
giivence altina alinmis hukukun istiinltigi ilkesinin usule iliskin yonlerinden
biridir.

Ne var ki, Bosna Hersek Anayasa Mahkemesinin ve Bosna Hersek
Parlamenterler Meclisinin islevsel ve kurumsal olarak kat1 sekilde ayrilmasi,
mutlak suretle miimkiin degildir. Montesquieu'nun destekledigi bu kuram,
modern anayasa hukukunun gergeklerinden sapmustir. Ayrica, ¢ok yogun bir
etkilesim, isbirligi ve karsilikli denetim ve ayni zamanda yetki kullanimindan
kaginma ya da yetki kullanimini 6nleme, bu iki tiir yetkili mercii arasindaki
mevecut iliskinin ayirt edici 6zellikleri arasindadir. Baska bir ifadeyle, ingiliz

icadi1 olan denge ve kontrol konsepti simdi ¢ok sayida unsurdan olusmaktadir.

Belirgin olarak belirtmek gerekirse, Bosna Hersek’te Anayasa’y1
yazanlar, anayasal prosediir iginde, 6ncelikle anayasal-yargisal otoriteyi tespit
etme ve tamimlama hakki olan kisidir. Ilaveten, yasa koyucu Bosna Hersek
Anayasa Mahkemesi hakimlerini se¢me konusunda en ¢ok yetkiye sahip olan
makamdir ve yasa koyucunun Bosna Hersek Anayasa Mahkemesinin iginin
belirli unsurlarini diizenleme ve biitcesini onaylama vs. yetkisi vardir. Ote
yandan, Bosna Hersek Anayasa Mahkemesi, Anayasa’ya uygunluga iliskin
somut ya da soyut denetime veya bireysel basvuruya iliskin islemler yoluyla

veya iilkedeki ii¢ se¢gmen grubundan birinin 6énemli milli menfaatlerinin
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ihlaline dair meselelere iliskin verilen kararlar yoluyla, yasama stirecini
etkileyebilir, bir kanun hiikmiiniin Anayasa’ya aykir1 oldugunu agiklayabilir.
Yasa koyucuya Bosna Hersek Anayasasi’'na uygun kanunlar yapmasi ya da ara
¢ozlimler bile getirmesi yoniinde talimat verebilir. Son olarak, Bosna Hersek
Anayasa Mahkemesinin bireysel hak ve 6zgiirliiklerin korunmasi ile ilgili olan
roliiniin dnemine ragmen, 6zellikle de kararlarin sayis: dikkate alindiginda,
Bosna Hersek Anayasa Mahkemesinin negatif kanun koyucu bigimindeki
klasik rolii en onemli olan roliidiir. Bu sekilde, yasa koyucuya hukukun
usttinliigline iliskin temel ilkelere uyma yoniinde daimi bir yikiimliiliik
getirilmektedir. Boylece, Bosna Hersek Anayasa Mahkemesi kararlarinin,
anayasal agidan iyi temellendirilmis ve esas1 yoniinden hakliliastirilmis olup

olmadigina bakilmaksizin da, belirli siyasi etkileri vardir.

Bu sOylenenlerden bagimsiz olarak, gilintimiizde karsilikli etkilesim
olasiligi tamamiyla hakli kilinabilir. Ancak anayasa hukukunun temel ilkeleri,
bu iki otoritenin birbirlerinin alanina girmemeleri ya da birbirlerinin varligimni
tehlikeye atmamak zorunda oldugunu bize gosterirler. Boylece, Bosna Hersek
Anayasa Mahkemesinin tamamlayici nitelikte (ek) bir yasa koyucu olmamasi
ve kararlarinin siyasi iradenin olusturulmasini ya da hayata gegirilmesini
etkilememesi gerekir. Ornegin, Bosna Hersek Anayasa Mahkemesi takdir
yetkisi alam1 kapsaminda, yasa koyucunun c¢oziimlerinin yeterli olup
olmadigini veya yasa koyucunun belirli kamu menfaatini karsilama yontemini
incelememelidir. Ote yandan, Bosna Hersek Anayasa Mahkemesi bagimsiz ve
0zerk kalmali ve siyasi miicadele, Bosna Hersek Parlamenterler Meclisinden
mahkeme salonuna tasinmamalidir. Boylece, temel degerlere ve gorevlere
yonelik miisterek saygi, ikisinin hem gerekli hem de islevsel bir iliski iginde
olmasma yol agar. Bunlar, benim {ilkemdeki her iki tiir yetkiye dair daimi
sorunlardir ve de her iilkenin dzelliklerini dikkate almakla beraber, hukukun
ustlinltigii ve demokrasi ilkelerine tam olarak uygun diisecek ¢oziimler

aramak her zaman gereklidir.

Ne var ki, yakin ge¢misi calkantili olan ya da sdzde gecis siirecindeki
iilkelerin durumunda, anayasa mahkemeleri ve parlamentolarin arasimndaki
iliski ayrica engellenmektedir. Gelismis demokratik devletlerle veya milletler
iistli kurumlarla, topluluklarla biitiinlesme siiregleri, bu tilkelere islevsel bir
devlet gelistirme yiikiinii getirmistir. Maalesef, bu {ilkelerin son on yillik
dilimlerdeki tecriibeleri, veto hakki gibi denge ve kontrol ilkesinin ug ya da

radikal unsurlarini, sadece bir¢ok otoritenin varligi durumunda degil, her
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bir otoriteyi de kapsamina almayi1 gerekli kilmistir. Bu durum ise, siklikla
devletin isleyisinde engellere ve gecikmelere yol agar ki bunlar ¢cogunlukla
suirdiiriilebilir ve istikrarli demokrasideki ve hukuk devletindeki eksiklikler

olarak tanimlanmaktadar.

Bu anlamda, siklikla su duyuluyor olabilir: devletin etkin islevselligi
ilkesi, anayasa mahkemesinin, digerleri yaminda, yargisal aktivizmi olarak
adlandirilan faaliyeti ifa etmesi gerektigi seklinde yorumlanmalidir.
Bu, anayasal haklarin ve oOzgiirliiklerin kapsamli ve dinamik sekilde
yorumlanmasina ve ayni zamanda siyasi krizin gegici yasal ¢oztimler getirerek
¢ozililmesine isaret eder. Bu, kaynag1 karmasik siyasi ya da milli unsurlar:
barindiran devletlerin eksik anayasal sistemlerinde yatan cesitli sorunlarin

iistesinden gelmek icin kullanilir.

Su anda tiim diinyada meydana gelmekte olan terdrle miicadele ya
da ekonomik durgunluk gibi evrensel sorunlari ¢6zmek ve evrensel kamu
menfaatlerini hayata gecirmek icap ederse, benzer fakat ¢ok az farklh olaylar

gortilebilir.

Yargisal aktivizminbelirlibir zamanda vebelirli bir yerde olumlu bir rolii
olabilmesine ragmen, hedefi dikkate alindiginda, anayasa mahkemelerinin
yasama organlariyla olan iliskisi baglaminda kuvvetler ayrilig: ilkesini ihlal
ettigi goriilmektedir. Bagka bir ifadeyle, yargisal aktivizm, parlamenter
demokrasi sisteminden anayasal-yargisal ve yasama devletine gegise iliskin

tartismalar1 giindeme getirir.

Ne var ki, insan hak ve 6zgiirliiklerinin etkili bicimde korunmasini
kesinlikle igeren hukukun {istiinltigii ilkesinin korunmas: halen anayasa
yargisinin kaginilmaz bir ylikiimliliigi ise; belirli davalarda anayasa
normlarina iliskin pro-aktif yorumun ve sorunlari ¢dzmeye yoOnelik
miidahale yaklasiminin, yargisal aktivizmden ziyade anayasa yargisina
iliskin kaginilmaz, istisnai bir yetki olup olmadigi meselesi ortaya ¢ikar.
Yasa koyucunun bakis acisindan yargisal aktivizm, daima negatif bir
anlam tasir. Bagka bir deyisle, hukuk devletini korumay: hedefleyen
ve c¢ok elestirilen yargisal aktivizmin klasik onlemleri olarak onceleri
goriilebilen, anayasa mahkemelerince kullanilan belirli onlemlerin su anda
yasa koyucunun- ki kendisinin siyasi meseleleri ¢dzme iizerine varsayilan
parlamento egemenligi g6z oniinde bulundurulursa- miinhasir hakk: olup

olmadig1 meselesi ortaya gikar.
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Bosna Hersek Anayasa Mahkemesi, tam olarak bu tiir sorunlara maruz
kalmaktadir ve ben eminim ki diger pek c¢ok iilke de ayni durumdadir.
Karmagsik siyasi ve idari sistem, niifusun karmagsik ulusal yapisi veya
¢ok karmasik kamu menfaatlerinin hayata gegirilmesi bir yandan, ulusal
azimliklarin haklar1 dahil insan hak ve 6zgiirliiklerine uyulmasinin zorunlu
oldugu iglevsel devlet diger yandan, anayasa yargismnin siklikla karsilastig
belirli zitliklar olarak tanimlanabilir. Bu ve benzer ¢ikmazlarda hukuki ve adil
bir ¢6ziim bulma, anayasa yargisi igin biiylik bir soruna isaret etmektedir.
Bunun hem anayasa yargisin1 hem de yasa koyucuyu ilgilendiren biiyiik bir
sorun oldugunu diisiintirsek, miimkiin oldugu kadar anlasmazliklar: ya da
yanlis anlamalar1 6nlemek i¢in iki tiir yetki arasinda daha yogun bir isbirligi ve

diyalog ihtiyacinin giiniimiiziin zorunluluklarindan biri oldugunu goriiriiz.



Relationship between the Constitutional Court of
Bosnia and Herzegovina and the Parliamentary
Assembly of Bosnia and Herzegovina

Valerija Gali¢
President of Constitutional Court of BiH

According to the Constitution of BiH and the Rules of the Constitutional
Court, which represent a constitutional category, the Constitutional Court of
BiH is autonomous and independent judicial authority of specific jurisdiction.
This also applies to the Parliamentary Assembly of BiH. Thus, the separation
of the Constitutional Court and the legislator is one of the formal aspects of
the principle of rule of law, explicitly guaranteed in the Constitution of BiH by
its legal formulation “the rule of law.”

However, strict functional and institutional separation of the
Constitutional Court of BiH and the Parliamentary Assembly of BiH is not
absolutely possible. This theory, which was advocated by Montesquieu, has
deviated from realities of modern constitutional law. Furthermore, the current
relationship between these two types of authority is characterized by a very
intense interaction, cooperation, and mutual control as well as by preventing
or refraining from exercising authority. In other words, the English concept of

checks and balances now consists of very wide range of components.

Specifically speaking, in Bosnia and Herzegovina, the author of the
Constitution is primarily the one entitled, under the constitutional procedure,
to determine and define the constitutional-judiciary authority. In addition, the
legislator has the greatest influence in electing judges of the Constitutional
Court of BiH and is entitled to regulate certain elements of work of the
Constitutional Court of BiH or confirm its budget, etc. On the other hand, the
Constitutional Court of BiH, either through proceedings concerning individual
constitutional appeals, concrete or abstract review of constitutionality and

decisions on issues of a violation of vital national interests of one of the
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three constituent peoples in the country, can affect the legislative process,
declare unconstitutional any legislative act, order the legislator to make acts
in compliance with the BiH Constitution or even impose interim solutions.
Finally, despite the significance of the role of the Constitutional Court of BiH
in respect to the protection of individual rights and freedoms, especially when
considering the quantity of decisions, the traditional role of the Constitutional
Court of BiH as a negative legislator is the most important one. In this way, a
permanent obligation of complying with basic principles of the rule of law is
imposed on the legislator. Thus, decisions of the Constitutional Court of BiH,
regardless of whether they are constitutionally well-founded and justifiably

substantiated, also have certain political connotation.

Regardless of these jurisdictions, i.e, the possibility of mutual
influence, which is quite justified at the present times, the fundamentals of
the constitutional law tell us that both types of authority must not enter into
or jeopardize the very essence of either one. Therefore, the Constitutional
Court of BiH should not become a supplementary legislator and its
decisions should not affect the creation or implementation of a political
will. For instance, the Constitutional Court of BiH must not examine
whether the legislator’s solutions, under its field of margin of appreciation,
were adequate or examine the way in which legislator met certain public
interest. On the other hand, the Constitutional Court of BiH must remain
independent and autonomous and the political struggle must not be
transferred from the Parliamentary Assembly of BiH in the courtroom.
Therefore, mutual deference of core values and tasks leads to necessary
but also functional relationship of the two. These are constant problems
of both types of authority in any country and it is always necessary, while
taking into account the particularities of each country, to seek solutions
that would be in full compliance with the principles of democracy and the

rule of law.

However, in case of countries with recent turbulent past or so-called
countries in transition, the relationship between constitutional courts and
parliaments is additionally hindered. Processes of integration into the
community of developed democratic states or adequate supranational bodies
have placed on these countries the burden of developing a functional state.
Unfortunately, the realities of these countries in recent decades have made it

necessary to incorporate extreme or radical elements of the principle of checks
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and balances, such as the right to veto, not only in case of several authorities
but also within individual authority. This very often leads to obstructions and
delays in the functioning of the state, which are often defined as the deficits in

sustainable and stable democracy and legal state.

In this regard, it can be often heard that the principle of effective
functionality of the state must be interpreted in such a way that the
constitutional court, among others, are also required to apply the so-called
judicial activism. This implies extensive and dynamic interpretation of
constitutional rights and freedoms as well as resolution of political crisis by
imposing transitional legislative solutions. This is used to overcome various
problems the source of which lies in a deficient constitutional systems of the

states with complex political or national elements.

Similar but slightly different occurrences can be observed in cases of
necessity to implement global public interests and solve global problems such
as the fight against terrorism or the problem of economic recession, currently

occurring throughout the world.

Although judicial activism can have a positive role at a specific time
and specific location, given its goal, it objectively violates the principle of
separation of powers, which especially relates to the constitutional courts’
relationship with legislative bodies. In other words, it raises discussions of
transition from system of parliamentary democracy to constitutional-judicial

and legislative state.

However, if the protection of principle of the rule of law, which
certainly involves effective protection of human rights and freedoms, is
presently inevitable obligation of the constitutional judiciary, the question
arises whether the pro-active interpretation of constitutional norms in certain
cases and intervention approach to solving problemes, is inevitable prerogative
of constitutional judiciary rather than judicial activism. Judicial activism
always carries negative connotation from the legislator’s point of view. In
other words, the question arises whether at present times, certain measures
used by constitutional courts, which are aimed at protecting the legal state
and which could be previously seen as classical measures of much criticized
judicial activism, are still an exclusive right of the legislator, considering its

assumed parliamentary sovereignty over solving political issues.
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The Constitutional Court of BIH is precisely exposed to these kinds of
problems and I am confident that this is the case with many other countries.
Complex political and administrative system, complex national structure of
the population or implementation of very complex public interests, on one
side and functional state in which there must be compliance with human
rights and freedoms, including rights of national minorities, on the other, can
be defined as certain antagonism that the constitutional judiciary often face.
Finding legal and fair solution in this and similar predicaments represents
a big problem for constitutional judiciary. Given that this is a big challenge
that concerns both constitutional judiciary and legislator, a need for more
intense cooperation and dialogue between these two types of authorities so
as to avoid misunderstandings or conflicts as much as possible, is one of the

imperatives of the present day.



Kazakistan Cumhuriyeti Anayasa Konseyinin
Anayasal Mesruiyeti Temin Etme Hususunda
Devlet Erkleri ile Olan Isbirligi

Dr. Igor Rogov
Kazakistan CumhuriyetiAnayasa Konseyi Baskan

fyi giinler, Sayin Baskan,

Sayin Kongre katilimcilar1! Baylar Bayanlar!

[zin verin Kazakistan Cumhuriyeti Anayasa Konseyi adina sizi
selamlayayim ve bu forumu diizenleyenlere bizi davet ettikleri icin ve bu

miikemmel organizasyonu hazirladiklari i¢in siikranlarimi sunayim.

Sanirim ben de bu Kongre'de giincel konularin ele alindig1 yoniindeki
ortak kaniyiifadeedecegim. Hukukuniistiinliigiiilkesine dayanan herhangibir
devlette, anayasal mesruiyet alaninda hukukun devlet erkleri ile olan isbirligi
mekanizmalar1 dahil olmak tizere, vatandaglarin hak ve o&zgiirliiklerinin
korunmasina iliskin meselelerin bir devletin hukuk politikasinda 6ncelikli bir
anlami1 bulunmaktadir.

Kazakistan Anayasasi’'nin 1. maddesinde, Kazakistan Cumhuriyeti'nin
kendisini demokratik, laik, hukuk ve sosyal bir devlet olarak ifade ettigi- ki bu
devletin en yiiksek degerlerinin insan, insan hayati, insan hak ve 6zgiirliikleri

oldugu- pekistirilmektedir.

Anayasa’nin (Temel Kanunun) 4. maddesine gore iilkemizdeki mevzuat,
Anayasa normlari, diger normatif diizenlemeler, yani kanun hiikiimleri,
uluslararas1 anlasmalar, iilkenin diger taahhiitleri ve Anayasa Konseyi ve
Yiiksek Mahkemenin normatif kararlarindan olusmaktadir. Ulkemizin hukuk

sistemi, bu mevzuatin tamaminin gerceklestirilmesine dayanir.

Anayasal diizen ve anayasal mesruiyet kendi kendilerine var olmazlar,

bunlarin miidafaa edilmesi ve korunmas gerekir.
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Ttim devlet kurumlari, kuruluslar ve vatandaglardan bunu saglamasi istenir.

Belirli devlet kurumlarina, yani anayasa denetimine iligkin kurumlara
belirli bir sorumluluk diiser— ki bu kurumlarin kararlar: hukukun {istiinliigii
ilkesinin savunulmasini ve anayasal mesruiyet rejiminin gii¢clendirilmesini
destekler.

Anayasa’nin 6. boliimi, tilkede Anayasa Konseyince yerine getirilecek
olan anayasa denetimini saglayan temel normlar icermektedir. Anayasa

Konseyine devlet kurumlar: sistemi igerisinde 6zel bir rol verilmektedir.

Ozel yetki verilen Konsey, temel gorevi hayatin tiim alanlarinda
Anayasa’nin iistiinltigiinii temin etmek olan tek kurumdur.

Anayasa Konseyi, yetkilerini kullamirken, devlet kurumlarindan,
kuruluslardan, devlet gorevlilerinden ve vatandaslardan bagimsizdir ve
sadece Anayasa’ya uyar.

Anayasalsiiregasagidakisahislarinbasvurularindan sonrabaslatilabilir:
Kazakistan Cumhurbaskani, Basbakan, Meclis Baskani, meclis {iyelerinin
toplam sayistnin beste birinden az olmamak kaydiyla milletvekilleri,
mahkemeler.

Anayasa Konseyi, yetkilerini kullanirken, anayasal istikrarinmn,
vatandaslarin hak ve Ozgiirliiklerinin ve de tek bir devletintiim erklerinin
giivencesi ve sembolii olan Kazakistan Cumhurbagkani ile etkilesim halindedir.

Kazakistan Cumhurbagkani, Parlamento tarafindan kabul edilen ve
kendisine imzalanmak iizere arz edilen kanunlari denetleme prosediiriinii
baglatmaya yetkilidir; bdylece, bu kanunlarin Anayasa’ya uygunluguna
iliskin siipheleri gidermis olur. Anayasa Konseyi, Devlet Baskaninin
yaptig1 26 bagvuruyu incelemistir. 13 kanunun Anayasa’ya uygun olmadig1
goriilmistiir ki bu kanunlar arasinda “Kazakistan Cumhuriyeti Anayasasi'na
Yapilan Degisiklikler ve Eklemeler”, Medeni Kanunun 6zel bir boliimii olan
“Kazakistan Cumhuriyeti'nde Uluslararast ve Yabanci Ticari Olmayan Orgiitlerin

Faaliyeti Hakkinda” Kanun vb. diger diizenlemeler yer almaktadr.

Bununyanusira, “Kazakistan Cumhuriyeti AnayasaKonseyi HakkindaKanun”,
Cumhurbagkaninin talebi {izerine Anayasa Konseyi Baskani'min {ilkedeki
anayasal mesruiyete iliskin bilgi vermesini 6ngérmektedir. Bu hak, Devlet
Baskaninca 2006’da ve 2008’de olmak {izere iki kez kullanildi.
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Ayrica, Anayasa Konseyi kararlarinin olumlu itici giicii, Kazakistan
Cumhurbagkani’nin emri altinda hukuk politikasina iliskin gorevi olan
Danisma Kurulunun toplantilarinda sistematik sekilde belirli meselelerin

tartisilmasina yol agmaktadir.

Kazakistan Cumhuriyeti Anayasa Konseyi ve Parlamentosu arasindaki
etkilesimin bazi durumlarda anlasilir ve kapsamli bir niteligi vardir. Bu
etkilesim bazen bir biitiin olarak Parlamento ile baz1 durumlarda meclis tiyesi
say1sinin toplaminin beste birinden az olmayacak surette milletvekili gruplar:

ile diger durumlarda ise Meclis Bagkanlari ile gerceklestirilebilmektedir.

Kazakistan Cumhuriyeti Anayasa Konseyinin gorevlerinden biri,
iilkede her y1l Parlamento’nun birlesik oturumunda agiklanan (duyurulan),
anayasal mesruiyete iliskin mesajlarin hazirlanmasidir. Yillar iginde,
Parlamento’'nun birlesik oturumunda Anayasa Konseyinin Kazakistan
Cumhuriyeti'ndeki anayasal mesruiyete iliskin 17 mesaji agiklanmustir.
Anayasa Konseyi ele alian bagvurulara iliskin olarak verdigi kararlarda,
mevcut mevzuati ve mevzuatin uygulanmasini Anayasa’ya uygunlugu
bakimindan incelemis, devlet kurumlarinin dikkatini eksikliklere ¢ekmis
ve mevzuati Anayasa’ya (Temel Kanuna) uygun hale getirmeye yonelik
tavsiyelerde bulunmustur. Anayasa Konseyinin bir sonraki mesaji, bu yilin

Haziran ayinda beklenmektedir.

Ulkenin en iist diizeydeki temsil kurumu ile yapilan isbirliginin 6nemli
bir boyutu, kurumun Anayasa Konseyinin yetkisi dahilinde olan meselelerle
ilgili yaptig1 bagvurulari incelemektir. Istatistiklere gore, Meclis Bagkanlarinca
ve milletvekillerince 70’ten fazla basvuru yapilmistir. Bunlar, birkag anayasal
normun yorumu ve Parlamento tarafindan kabul edilen kanunlarin Anayasaya

uygunlugu sorunlari ile ilgili olmustur.

Bu sorunlarin incelenmesi {izerine, Anayasa Konseyi, temel anayasal
kurumlarin anlayacag: sekilde mesru yaklasimlari belirlemis, devletin, sosyal
derneklerin ve vatandaslarin iliskilerine dair ilkeleri tanimlayarak, insanlarin
ve vatandaglarin haklarimi koruma mekanizmalarini giiglendirerek, hukuki

durumlar agikliga kavusturmustur.

Anayasa Konseyi, bilhassa {ilkenin Bagbakani anayasal prosediirii
baslattiginda, ytirtitme erki ile yakin igbirligi yapar. Anayasa Konseyi,
Bagbakan’in 25’ten fazla basvurusunu incelemistir.
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Kazakistan Cumhuriyeti Hiikiimeti, Anayasa Konseyinin nihai
kararlarindan ¢ikan tavsiye ve hukuki sonuclarin gergeklestirilmesi igin
gerekli tedbirleri alir.

Bunu yapmak igin gerekli yasal cerceve olusturulmustur. “Kazakistan
Cumhuriyeti Anayasa Konseyi Hakkinda Kanun”, Anayasa Konseyince kabul
edilen kararin tebliginin zorunlu olmasma ilaveten, verilen kararlarda
yer alan mevzuat1 gelistirmeye yonelik tavsiye ve Onerilerin yetkili devlet
kurumlarinca zorunlu olarak incelenecegi, degerlendirilecegi yoniinde bir
gereklilige yer vermektedir. Kurallar geregi, Anayasa Konseyi kararlar,
Hiikiimetin yasama calismalarina yonelik planlar olusturulurken ve aym

zamanda mevzuatin yargisal denetimini ytiriitiiliirken dikkate alinir.

Anayasal mesruiyeti gliclendirme hususunda, Anayasa Konseyinin
temyiz mahkemelerini degerlendirmesi yer alir. Anayasa’nin 78. maddesi
kapsaminda, mahkemeler, vatandaslarin hak ve ozgiirliiklerini ihlal eden
kanunlar1 ve diger yasal diizenlemeleri uygulamak durumunda degildirler.
Eger bir mahkeme uygulanacak bir kanunun ya da baska bir normatif kanun
hiikmiiniin vatandaslarin hak ve ozgiirliiklerini ihlal ettiini tespit ederse,
davay1 ertelemeye ve kanunun Anayasa’ya aykiri oldugunun tespiti igin
Anayasa Konseyine bagvurmaya mecburdur.

Insanlarin Anayasa’da yer alan hak ve &zgiirliiklerini ihlal eden
ve netice itibariyla Anayasa’ya aykirt oldugu Anayasa Konseyince tespit
edilen normatif kanun hiikmii, kanun giicinii kaybeder ve bu hiikmiin
uygulanmamas: gerekir. Mahkemelerin ve hukuku uygulayan diger
kurumlarin bu tiir bir kanuna ve diger normatif kanun hiikiimlerine dayanan

kararlar1 uygulanmamalidir.

Mahkemelerin yaptig1 64 basvuru tizerine, uluslararasi anlagmalar ve birkag
kanun, bilhassa “Noterlik Kanunu”, “Emlak ve Emlak f§leri ile ilgili Haklarm Devlet
Kaydr Hakkinda Kanun” ve “Baikonur Anlagmas:”, Anayasa’ya aykir1 gortlmiistiir.

Anayasa’nin tistiinliigiinti temin etme konusunda Kazakistan Anayasa
Konseyi ve devlet erkleri arasinda yakin ve etkili bir iliski oldugunu tekrar
belirtmek isterim.

Bu iliski, anayasal mesruiyetin gliclendirilmesine ve hukukun
ustlinltigii ilkesinin hayata gegirilmesine yardim etmektedir.

Beni dinlediginiz i¢in tesekkiir ederim.



Cooperation of the Constitutional Council of the
Republic of Kazakhstan with the Branches ofthe
State Power in the Sphere of Ensuring of the
Constitutional Legality

Igor Rogov
Chairman of the Constitutional Council of the Republic of Kazakhstan

Good day, dear Chairman, dear participants of the Congress! Ladies
and gentlemen!

Let me on the behalf of the Constitutional Council of the Republic of
Kazakhstan greet You and express gratitude to the organizers of the forum for

invitation and wonderful organization of the work.

I think, I will express the common opinion, that this Congress is
devoted to actual themes. In any state, based on the principle of the rule of
law, the questions of protection of rights and freedoms of citizens, including
the mechanisms of the cooperation of the last with the branches of state power
in the sphere of the constitutional legality have priority meaning in the state
legal policy.

Constitution of Kazakhstan in article 1 consolidates that the Republic
of Kazakhstan states itself democratic, secular, legal and social state, highest

values of which are the man, his life, rights and freedom:s.

The acting law in the Republic according to article 4 of the Basic Law
are the norms of the Constitution, correspondent legal acts, other normative —
legal acts, international agreements and other commitments of the Republic,
and normative resolutions of the Constitutional Council and Supreme Court
of the Republic. From the complete realization of the complex of these acts the

position of the legal system of the country depends.

The constitutional order and the constitutional legality do not exist by

themselves, they need assertion and protection.
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All the state bodies and institutions and citizens are called upon

ensuring them.

The particular responsibility lays upon special state bodies — the bodies
of the constitutional control, the decisions of which assist the assertion of
the principle of rule of law and strengthening of the regime of constitutional
legality.

Chapter six of the Constitution contains the basic norms, establishing
the constitutional control in the country, the accomplishment of which
is laid on the Constitutional Council. In the system of the state bodies the

Constitutional Council is given a special role.

It is conditioned by the special competence and the fact that the Council
is the only body, the main function of which is the ensuring of the rule of the
Constitution in all the spheres of life.

While exercising its powers the Constitutional Council is independent
from the state bodies, organizations, state officials and citizens and submits
only to Constitution. It follows the correspondence of the acting law by
accomplishing the preliminary and following constitutional control. The
undertaken resolutions are called on to serve the correct interpretation
of principles and norms of the Constitution by different subjects of social

relations that is the guarantee of stable development of the state.

The constitutional procedure can be aroused after addresses of the
following subjects: President of the Republic of Kazakhstan, Premier-Minister,
Chairmen of the Parliament Chambers, not less than one fifth of the whole
number of deputies of the Parliament, courts.

In the process of fulfilling of its powers the Constitutional Council
interacts with the President of the Republic of Kazakhstan, who is the symbol
and guarantee of the firmness of Constitution, rights and freedoms of a man
and citizen, and all the branches of powers of a unified state power.

The President of the Republic of Kazakhstan is entitled to initiate a
procedure of checking the laws, submitted to be signed by him, which were
adopted by Parliament, thus solving his doubts of their constitutionality. For
these years the Constitutional Council considered 26 addresses of the Head
of the state. 13 laws were considered not corresponding to Constitution,

among them “Making amendments and additions into the Constitution of the
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Republic of Kazakhstan”, the special part of the Civil Code, “On the activity
of the international and foreign noncommercial organizations in the Republic of
Kazakhstan” and others.

Beside this, the Constitutional law “On the Constitutional Council of the
Republic of Kazakhstan” (further — the Constitutional law) sets that the Chairman
of the Constitutional Council at the request of the President of Republic gives
him information of constitutional legality in country. This right was used by
Head of state twice in 2006 and 2008.

Besides, the positive impulse of the decisions realization of the
Constitutional Council causes the regular discussion of the given question
at the sessions of the of the advisory - consultative body — the Council for
the legal policy under the President of the Republic of Kazakhstan, with the
definition of responsible state bodies and giving particular commissions.

Interaction of the Constitutional Council and the Parliament of the
Republic of Kazakhstan has a very comprehensive character, taking into
consideration that in some cases this interaction is carried out in general with
the Parliament as a collegial body, in others - with groups of deputies in an
amount not less than one fifth of the total number (if appeals to the Council),
in the third - with the Chairmen of the Chambers of Parliament.

One of the tasks of the Constitutional Council of the Republic of
Kazakhstan is the preparation of annual messages on the constitutional legality
in the Republic, announced at the joint session of Parliament. Over the years,
the joint session of Parliament announced 17 messages of the Constitutional
Council on the constitutional legality in the Republic of Kazakhstan. In
these decisions, the Constitutional Council on the results of the considered
addresses examined the current legislation and its practice with regard to
their compliance with the Constitution, drew the attention of the state bodies
to shortcomings and made recommendations to bring the legislation into
conformity with the Basic Law. Next message of the Constitutional Council is

expected in June of this year.

The important form of cooperation with the highest representative
body of the country is the consideration of its addresses on the questions,
which are in the competence of the Constitutional Council. According to the

statistics more than 70 addresses were brought by Chairmen of the Parliament
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and its deputies. They concerned the questions of official interpretation of
several Constitutional norms, consideration of the question of correctness of
holding elections into the representative bodies and of constitutionality of

laws adopted by Parliament.

On the results of their consideration the Constitutional Council
formulated the legal positions, establishing the legitimate approaches to the
understanding of the basic constitutional institutions and perspectives of
their development, defining the principles of interrelations of the state, social
associations and citizens, strengthening the mechanisms of ensuring of rights
of man and citizen, and also a line of other questions, concerning the further

constitutional development of the country.

The Constitutional Council closely cooperates with the bodies of
executive power, in particular, in the line of initiating by the Prime- Minister
of the country of the constitutional procedure. The Constitutional Council
considered more than 25 addresses of the Prime-Minister.

The Government of the Republic of Kazakhstan as a main subject of the
law initiative right takes measures on realization of the legal positions and
recommendations of the final decisions of the Constitutional Council.

To do this, the necessary legal framework is created. Constitutional
Law “On the Constitutional Council of the Republic of Kazakhstan” includes
the requirement that the recommendations and suggestions to improve
the legislation contained in the decisions of the Constitutional Council
shall be subject to obligatory review by authorized government agencies
with obligatory notification of the Constitutional Council of the adopted
decision. In accordance with the Rules of the Government the decisions of the
Constitutional Council shall be taken into account when forming plans for
legislative work of the Government, as well as drafting and conducting legal

monitoring of state legislation.

In strengthening the constitutional legality is essential consideration of
the Constitutional Council of the Republic of appeals courts. Under Article
78 of the Constitution the courts are not entitled to apply laws and other
regulatory legal acts infringing on the rights and freedoms of man and citizen.
If a court finds that a law or other normative legal act subject to application

infringes the rights and freedoms of man and citizen, it is obliged to suspend
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the proceedings and address the Constitutional Council with a proposal to
declare the act unconstitutional.

The normative legal act, found by Constitutional Council infringing
the consolidated in Constitution rights and freedoms of man and citizen
and consequently unconstitutional loses its legal power and should not be
applied. The decisions of courts and other law administering bodies, based on

such law and other normative legal acts, are not to be fulfilled.

On 64 addresses of the courts the norms of several laws and international
agreements, particularly, some positions of the Criminal Code, Law “On
notary’s office”, “On state registration of rights for the real- estate and
dealings with it”, the agreement of the “Baikonur” complex and agreements
of interaction of law-enforcement bodies for ensuring the law order on the

territory of “Baikonur” complex and others were found unconstitutional.

Resuming, Iwouldliketonotethatthereisacloseandeffectiveinterrelation
betweentheConstitutional CouncilandbranchesofintegratedstatebodyofKazak

hstaninthesphereofConstitutionsupremacyensuring.

It promotes strengthening of the regime of the constitutional legality
and bringing into life the principles of the rule of law. Thank you for your

attention.






Anayasa Mahkemesi ve Parlamento Arasindaki
Iliskiler: Mevcut Durum ve Coziim Yaklasimlari

Jugnee Amarsanaa
Mogolistan Anayasa Mahkemesi Baskan

Genis bir baglamda, Parlamento ve Anayasa Mahkemesi arasindaki

iliskiler yasama ve yarg giicliniin iliskilerinin en 6nemli unsurlaridir.

Arastirmacilarin, Parlamento ve Anayasa Mahkemesi iligkilerinin
hukuki zemininin sadece Anayasa Mahkemesinin Yargilama Usullerine iligkin
Kanun ve Anayasa normlarindan ibaret oldugunu diisiinmenin imkansiz
oldugu yoniindeki goriislerini de paylagiyoruz.

Daha agik ifade etmek gerekirse, yasama kurumunca ¢ikarilan kanun
hiikiimlerine ilaveten, Parlamento ve Anayasa Mahkemesi iliskilerinde norm

gorevi gormesi gereken, dnceden belirlenmis ve belirlenecek ilkeler vardir.

Ornegin, Anayasa Mahkemesinin siyasi mahiyeti olan meselelere iligkin
olarak tarafsiz bir tutum ortaya koymasi gerekir. Bunu demokratik anayasasi

olan tilkelerde standart hale getirmekten baska bir secenek bulunmamaktadir.

Anayasa Mahkemesi, herhangi bir kanunun uygunlugunu inceler. Eger
Anayasa Mahkemesi, Anayasa hiikiimlerine aykir1 kanunun iptaline iligkin
kararinin 6tesine gider, Anayasa haricindeki uyusmazliklara iliskin bir karar
verirse, 0 zaman Parlamento’nun yetkisini etkisiz hale getirme gibi bir sonuca
yol agmuis olur. Bu tiir bir eylem, Parlamento ve Anayasa Mahkemesinin yetki
sinirmni tersine gevirebilir ki bu durum da Anayasa Mahkemesini bir baska

yasama organi haline getirebilir.

Parlamentonun kendi i¢indeki faaliyetleri diizenleme ve bu faaliyetleri
ylriitme usulleri vs. ile ilgili aldigr kararlara iliskin olarak, Anayasa

Mahkemesinin tarafsiz ve ihtiyatli bir tutum sergilemesi gerekir.

Ote yandan, Parlamento, uyusmazliklari ¢ozmeye yonelik bir zaman

cercevesi olusturulmasina ya da durusma sayisina ve bunlarin siiresine
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miidahale ederek Anayasa Mahkemesinin bagimsizligina miidahale
etmemelidir. Mahkeme kararinin Parlamento dahil diger anayasal kurumlarca
taninmasi ve saygi gormesi, Parlamento ve Anayasa Mahkemesi iligkilerini
belirlemeye iliskin ilkelerin bir parcasidir.

Anayasa Mahkemesi ¢ok onemli bir yetki kullanmakta olsa bile,
kararmin uygulanmasma yonelik yasal bir ara¢ bulunmamaktadir.
Dolayisiyla, Anayasa Mahkemesinin kaderi, toplumun tiim kuvvetlerince

Anayasa Mahkemesi kararimin taninmasina ve bu karara uyulmasina baglhidir.

Anayasa Mahkemesi karari, taninsin ya da taninmasm, Oncelikle
mahkemenin giicii veitibariile baglantilidir. Fakat demokratik devlet ve hukuk
devleti ilkeleri geregince, diger anayasal kurumlarca Anayasa Mahkemesi
kararinin taninmasi, kabul edilmesi ve bu karara uyulmasi, Anayasa
Mahkemesi itibarinin gii¢glendirilmesi agisindan son derece dnemlidir.

Parlamento ve Anayasa Mahkemesi iligkilerine dair bir baska ilke,
karsilikli giivendir.

Bu ilkenin asli, ytiriitiilen ¢alismalara ve tamamlanan gorevlere iliskin
karsilikli giivendir. Thtilaf Anayasa Mahkemesi &niine getirilince, kazanan
bir taraf olacaktir. Eger maglup taraf, Anayasa Mahkemesini, kararmin adil
olmamasi ve belirli bir siyasi partinin durusuna dayanmasi, vs. dolayisiyla
suglarsa, o halde bu durum karsilikli giiven ilkesi ile bagdasmaz. Bir
uyusmazligin ¢oziimiinde bir hakimi bir partinin zihniyetinde olmakla
suclamak, demokrasiye ve hukukun iistiinliigiline zarar verir. Anayasa
Mahkemesi kararinin kabul edilmesi, hukuk devletinin demokratik
ilkelerinden biridir.

Mogolistan Parlamentosu ve Anayasa Mahkemesi iligkilerinin,
Anayasa’ya uyulmasini saglayacak sekilde bir hukuk cercevesinde oldugunu
diistinmekteyim. Ancak, son 20 y1ldan fazla bir siire iginde, iki anayasal kurum
arasinda yasal diizenleme ve hukuk etigi konusunda endiseye sebebiyet
verebilecek belirli meseleler giin yiiziine ¢ikmistir.

Anayasa Mahkemesi iiyeligine adaylik ve (iiyeligin) Parlamentoya
arzi konusunda tartismalarin ve miizakerelerin oldugunu belirtmek gerekir.
Parlamentoya iligkin 6nceki Kanuna gore, Parlamento Daimi Komitesi,
Parlamento tarafindan aday gosterilen ii¢ kisinin adini inceler ve secimini
yapar ve kararmi verirdi. Parlamento Bagkani da bu karara dayanarak, segilen
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kisilerin atanmalarina yonelik onerinin Parlamentoya arz edilmesi talimatin:
verirdi. Parlamento Baskaninin sadece Daimi Komite'nin sundugu oneriyi ve
verdigi karar1 yuriirliige koyacak pasif bir makam mi olacagr yoksa Daimi
Komitenin Parlamentoya aday gostermeye iligkin olarak verdigi karari
reddetme yetkisinin olup olmadig1 bir sorun olmustur. Ayrica, siire faktorii
de vardir. Anayasa Mahkemesine iliskin Kanun’da, bir Anayasa Mahkemesi
tiyesinin hizl sekilde ¢ekilmesi halinde, daha 6nce bu tiyeyi aday gostermis
olan kurum ya da gorevlinin 14 giin icerisinde bir baska kisiyi bu bos
kadroya aday gostermesi gerektigi belirtilmektedir. Parlamento Bagkani ve
Daimi Komite arasinda yasal olarak tayin edilmis miiddetin ihlaline sebep
olan tartismanin sonucunda ¢ikarilan ders dikkate alinarak, Parlamento
Baskaninin Anayasa Mahkemesi iiyeligine aday gosterme ile ilgili onerisini
Daimi Komiteye sunmasini saglamak suretiyle Parlamento usullerine iligkin

Kanunun madde 9.1"inde bir degisiklik getirilmisgtir.

Dolayisiyla, bu yeni diizenlenmis versiyonda, bir kisinin Anayasa
Mahkemesine atanmasi igin aday gosterilmesi hususunda, Anayasa
Mahkemesi usullerine iliskin Kanun'un 3. maddesinde belirtildigi iizere,
Parlamento Baskani, Parlamento Daimi Komitesinin goriislerine gore bir

talimat verir.

Parlamento ve Anayasa Mahkemesi iligkilerinin belirli hukuki niteligi,
anayasal ihtilaflarin ¢oziimiine iliskin bir karar vermenin ve bu karar

Parlamentoya sunmanin yasal hale getirilmesidir.

Anayasa Mahkemesi kararmin miizakere edilmesi {izerine alinan
Parlamento kararlarini analiz etmek suretiyle, Parlamentonun tutumunun
degerlendirilmesi ihtiyaci vardir. Anayasa Mahkemesi kararimi gerekgce

gostermeksizin reddetmek, genel bir uygulama haline gelmistir.

Parlamento ve Anayasa Mahkemesi iliskilerindeki alisilagelmis
durumlardan bir tanesi de sudur: Parlamentonun yetkili temsilcisi ¢ogu
durumda yetkisini ve yiikiimliiliigtinii ¢ok iyi bilir ve aktif tutum alir. Fakat
Parlamento, belli hallerde Parlamentonun yetkili temsilcisinin Parlamentonun
tutumunu agik olarak sergilemeyi reddettigi ya da iki yetkili temsilci
olmasi halinde bu temsilcilerin geliskili tutumlar ortaya koyduklar1 ve bu
tutumlardan hangisinin Parlamentonun tutumu oldugunun belirsiz oldugu

yoniindeki elestirileri dikkate almistir.
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Parlamento ve Anayasa Mahkemesi iligkilerinde ortaya ¢ikabilecek
diger bir ihtilaf, Anayasa Mahkemesi karari ile iptal edilmis kanun
hiikiimlerinin ayni icerik ve sekilde diger yasalarda yeniden kabul

edilebilecek olmalaridir.

Anayasa Mahkemesi bir yasama organi olmamasina ragmen, yine
de bir kez kabul edilmis olan kanunu ve alinan kararlar: iptal etme yetkisi
bulunmaktadir ve Anayasa Mahkemesi karar1 kesin bir karar olarak goriiliir.
Dolayisiyla, Anayasa Mahkemesi kararmin hukukun tiim sujelerine
ulasmasi ve herhangi bir kanun degisikligine doniismesi gerekir. Fakat su

anda, bu konuda belli bir yasal diizenleme mevcut degildir.

Parlamento ve Anayasa Mahkemesi kararinin hukuki etki oraninin
incelenmesi, yontemsel agidan iki anayasal kurumun Ozel niteligini ve
onlarin kararlarmin hukuki niteligini belirlemek i¢in 6nemlidir. Birkag yil
once, bu konuda bir sunum yapmistim. Ve giiniimiizde bile, ayni1 tavr1 ortaya
koymaktayim.

Mogolistan Anayasasinda su husus belirtilir: “Mogolistan Parlamentosu
Devlet giiciiniin en yiiksek organidir ve iistiin yasama yetkisi yalnizca Parlamentoya
verilmistir”. Boylece, Mogolistan Parlamentosu kararinin uygulanma alani,

tiim Mogolistan topraklarini ve vatandaslarini kapsamaktadar.

AnayasaMahkemesi yetkisinin ve kararimin kapsamiagik olduguigin,
Anayasa Mahkemesi Anayasa’nin ihlaline iliskin asagidaki uyusmazliklar
inceler, bunlar {izerine kararlar verir ve bu kararlar1 Parlamentoya sunar;
eger bir karar Parlamento tarafindan reddedilirse, Anayasa Mahkemesi
ret gerekgelerini yeniden inceler ve Anayasa hiikiimleri uyarinca kesin bir

karar verir:
1) Parlamento tarafindan kabul edilen kanunlar ve diger kararlar;
2) Cumhurbagkaninca ¢ikarilan kararnameler ve diger kararlar;
3) Hiikiimet tarafindan sunulan onergeler ve diger kararlar;
4) Mogolistan tarafindan yapilan uluslararas: anlagsmalar;
5) Referandum ile ilgili Yiiksek Se¢im Kurulu kararlar;

6) Yiiksek Se¢im Kurulunun Parlamento iiyeleri ve Cumhurbaskani

secimlerine iligkin kararlari.
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Ayrica, Anayasa Mahkemesi, Anayasa'nin ihlaline iliskin
uyusmazliklar: inceler ve karara baglar ve de bunlar1 Parlamento’ya sunar.
Incelenen hususlar ise Parlamento Baskani ve iiyelerinin, Bagbakanin ve
Hiikiimet mensuplarinin, Yargitay Baskani ve Bassavcisinin Anayasa’y: ihlal
edip etmedigi ve Parlamento Baskaninin, {iyelerinin ve Bagbakanin gorevi
kétiiye kullanma nedeniyle suclanmalarina yonelik yasal zeminlerin olup
olmadigini kapsar. Ancak, Anayasa Mahkemesi yukarida anilan meselelere

iligskin olarak kesin bir karar vermez.

Dolayisiyla, bir yandan Anayasa Mahkemesi karari, yukarida soz edilen
sahislar ve bu sahislarin ¢ikardiklar: kararlar agisindan gegerlidir. Diger yandan,
yukarida belirtildigi gibi, eger Anayasa Mahkemesi karari Parlamento tarafindan
reddedilirse, Anayasa Mahkemesi ret gerekgelerini yeniden inceler ve Anayasa
hiikiimleri uyarinca kesin bir karar verir ki bu da Anayasa Mahkemesinin yeni
bir kanunu kabul etme yoniinde bir yetki kullanmamasimna ragmen, normlari
iptal etme yetkisinin bulundugunu gostermektedir. Yine de, Anayasa Mahkemesi
karar ile kanunlar diizenlenmez, ancak Anayasa Mahkemesi karar ile bir
Parlamento karar1 Anayasay: ihlal ettigi takdirde iptal edilir. Buna dayanarak,
Anayasa Mahkemesi kararmin kanun ile ayr giice sahip oldugu diistiniilebilir.
Bagkabirifadeyle, belirli bir kanun hitkmiiniin iptali, tiim Mogolistan vatandaslari
agsisindan gecerli olabilir ve tiim Mogolistan topraklarinda uygulanabilir.

Hukuk kurami agisindan Anayasa Mahkemesi kararint “yasal nitelige
kavusmus diizenleme” (kural) kategorisine almak daha uygun diiser. Bir
meselenin miizakere edilmesinden sonra Anayasa Mahkemesince alinan

karar, bir hiikiim mahiyetindedir.

Parlamento ve Anayasa Mahkemesi kararlarmin gliciiniin
kiyaslanmasina yonelik diger bir 6l¢iit, hangisinin kesin karar olacagidir. Bu
Ol¢lit, biraz da ihtilafla baglantili olarak ortaya ¢ikar.

Mogol hukukunda belirtildigi iizere, Anayasa Mahkemesi, kesin karar1
alir ve bu karar bazinda Anayasa’ya aykir1 olan belli mevzuat iptal edilir.
Boylelikle Anayasa Mahkemesi kararinin kanun ile ayni derecede gegerli
oldugu ispatlanmis olur. Ayrica, Anayasa’ya aykir: oldugu tespit edilmis olan
kanun, Anayasa Mahkemesi kesin kararini verince derhal iptal edilir.

Yasal bir kaynak olan kanun hiikmiiniin giiciinii inceleme konusunda,

temel bir nerme de sudur: takdir yetkisinin esas 6l¢iit olarak alinmasi gerekir.
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Budurumda, ancak Parlamento tarafindan kabul edilen kanunlar yasal kaynak
olurlar. Hukuki giicii bakimindan Parlamento kararmin Cumhurbaskaninin

kararnamesi ve Hiikiimetin onergesinden tistiin kabul edilecegi aciktr.

Daha agik ifade etmek gerekirse, Anayasa Mahkemesi kararmin
Mogolistan Anayasast adina verilecegi diizenlenmistir. Mogolistan'da
Yargitay, hukuka iliskin resmi bir yorum getirir. Simdiye kadar ise Parlamento,
Anayasa’nin yorumuna iligkin olarak iki karar kabul etmistir ki bunlar da

Anayasa Mahkemesince iptal edilmiglerdir.

Parlamento ve Anayasa Mahkemesi iligkilerinin bir diger 6zel niteligi,
oncelikle bir kararin kabuliine ve bu kararin Parlamentoya sunulmasina
iligkin usuliin diizenlenmis olmasidir. Bu prosediiriin haklilig1, uygulamada

kanitlanmustir.

Anayasa Mahkemesi Anayasa hiikiimlerini ihlal eden bir kanuna
ve bagka Parlamento kararlarmna iliskin bir karar kabul ettigi takdirde,
Parlamentonun Anayasa Mahkemesinin kesin kararini beklemeden bu

hatalar1 diizeltme imkani olur.

Anayasa Mahkemesi kararmin tiim durumlarda kesinlikle dogru
olacagimnin da hicbir garantisi yoktur. Boylece, Anayasa Mahkemesine
Parlamentonun Anayasa Mahkemesi kararini neden kabul etmedigini bilme

ve onu yeniden gdzden gecirmesi i¢in bir firsat verilmis olur.

Bilhassa, bir kanunun, kararnamenin, Parlamentonun ve
Cumhurbagkaninin  diger kararlarmin ve aymi zamanda Hiikiimet
onergelerinin, Mogolistan'in taraf oldugu uluslararas: bir anlasmanin ve
Yiiksek Se¢im Kurulu kararinin Anayasa’ya aykiriligi neticesinde millete,
bireylere ve kurumlara verilen zarar1 ve diger sonuglar: ortadan kaldirmak
icin dogru bir yasal diizenleme yapmak gereklidir. Bugiin itibar1 ile bu amagla

atilmis herhangi bir adim bulunmamaktadr.

Mogolistan Cumhurbaskani, Anayasa Mahkemesine iliskin Kanunun
ve Anayasa Mahkemesinin Yargilama Usullerine iliskin Kanunun daha da
iyilestirilmesine dair bir yasa tasarisin1 Parlamentoya sunmustur ve bu yasa
tasarisi kabul edilince, Parlamento ve Anayasa Mahkemesi iliskileri ile ilgili
hangi meselelerin oldugu daha belirli hale gelebilecektir.

Beni dinlediginiz i¢in tesekkiir ederim.



Relations of the Constitutional Court
And the State Great Hural: Current Status and
Approaches of Settlement

Jugnee Amarsanaa
President of the Constitutional Court of Mogolistan

Relations of the State Great Hural and the Constitutional Tsets
(Constitutional Court has specific given name “tsets”) in broader content are
the major component of the relations of the legislative and judicial power.

We also share the views of researchers that it is impossible to consider
that the legal grounds of the relations of the Parliament and the Constitutional
court are composed of only within the norms of the Constitution and the Law
on Constitutional Court Procedure.

To be more specific, there are already established and to be established
habit, precedence nature of principles, which should serve as norms in the
relations of the State Great Hural (State Great Hural referred to the Parliament
of Mongolia) and the Constitutional Court in addition to that of legal norms
acts, established by the legislative body.

For example, it is considered that the Constitutional court (Tsets)
shall take neutral position as regard to issues of political nature. There is no
other option than to make it as standard in those countries of democratic
Constitution.

Constitutional court examines the appropriateness of any laws. If
the Constitutional court goes beyond its decision on invalidation of law,
contradictory to the provisions of the Constitution and deliver a decision
on disputes other than the Constitution then it will have a consequence of
overpowering the competence of the parliament. This kind of action could
reverse the boundary of competence of the Parliament and the Constitutional
court, which might turn the Constitutional court as another legislative body.
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It is required for the Constitutional court to take neutral and cautious
position as regard to the conclusions in relation to decisions of parliament

internal work organizing and procedure and etc.

On the other hand, the Parliament should not interfere in the
independence status of the Constitutional court by means of advance
setting up timeframe for resolving disputes or numbers of hearings and
their duration and etc. Recognition and honoring the Court conclusion
by other constitutional institutions, including the Parliament is a part
of the principles of determining the relations of the Parliament and the
Constitutional Court.

Although the Constitutional court exercises enormous power yet
it lacks enforcement instrument for its decision. Accordingly, the fate of
the Constitutional court depends on recognition and observance of the

Constitutional court decision by all forces of the society.

Whether the Constitutional court decision be recognized or not, shall
first of all be associated with the court capacity and its reputation. But, the
recognition, acceptance and observance of the Constitutional court decision
in accordance to democratic and rule of law state by other constitutional
institutions is of great importance for the strengthening of Constitutional

court reputation.

Another principle of the relations of the Parliament and the
Constitutional court is the mutual trust.

The essence of this principle is the mutual trust on their work executed
and task completed. Once the dispute is brought to the Constitutional court
there will be a defeater. If the defeated party accuses the Constitutional court
for its decision to be unfair and based on particular political party stance etc
then it is incompatible with the principle of mutual trust. Blaming any judge
for being a party-minded for resolution of a dispute, which taking its birth in
the process of the political struggle, shall contribute damage to the democracy
and rule of law. The acceptance of the Constitutional court decision is one of

the democratic principles of the state of rule of law.

I consider that the relations of the State Great Hural and the
Constitutional court of Mongolia are within the legal framework in conformity
with upholding the Constitution. Yet, there have been occurring certain issues
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of concern in legal regulation and ethics nature between the two constitutional

institutions during the last more than 20 years.

It should be noted that there have been arguments and debate as regard to
nomination of Tsets member and submission to the State Great Hural. According
to the previous Law on the State Great Hural, the State Structure’s standing
committee of the State Great Hural shall study the names of three persons to be
nominated by the State Great Hural and make its selection and conclusion and
on the basis of the conclusion the Chairman of the State Great Hural shall issue
an order to submit the proposal to the State Great Hural for their appointment.
It has created a problem whether the Chairman of the State Great Hural shall be
a passive person just to pass the standing committee proposal and conclusion or
shall have the competence to decline passing the standing committee nominated
candidate to the State Great Hural. In addition, there was a time factor. Law on
the Constitutional court specifies that in the event of accelerated withdrawal of
a member of the Tsets, the body or the official, who had before nominated this
member, shall nominate another person to the vacant position within 14 days.
Considering the lesson learned as result of argument between the Chairman
of the State Great Hural and the standing committee which contributed to the
violation of legally fixed time limit and amendment was introduced to 9.1 of
the State Great Hural Law procedure by setting that the Chairman of the State
Great Hural to submit his proposal of nomination to the member of the Tsets to

the State Structure standing committee.

Accordingly the revised version says that in nominating a person for
appointment to the Tsets, the Chairman of the State Great Hural shall issue an
order based on the opinions of the respective standing committee, as specified

in Article 3 of the Constitutional court law on procedure.

Specific legal feature of the relations of the State Great Hural and the
Constitutional Tsets is the legalization of rendering conclusion and submitting

it to the State Great Hural in settling constitutional disputes.

By analyzing the resolutions of the State Great Hural on the discussion
of the Constitutional Tsets conclusion, there is a need to consider the attitude
of the State Great Hural as if the Constitutional court should annul its
conclusion by itself, while rejecting Tsets conclusion on cases of clear violation
of the Constitution. It has become common practice to reject Tsets conclusion

without indicating the motive.
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One of the regular practices in the relations of the Parliament and the
Constitutional tsets is that the authorized representative of the parliament in
majority of cases understands well his\her competence and obligation and
participates actively, presenting the legal concept of the parliament. But, the
State Great Hural has taken into consideration the criticism that in certain
cases the authorized representative of the parliament refuses to present the
stance or in case of two authorized representatives they holds contradictory
positions and it becomes unclear which of these positions are the position of

the parliament.

Another conflict which might occur in the relations of the State Great
Hural and the Constitutional Tsets is that those provisions of the laws which
have been annulled by the decision of the Constitutional tsets could be
readopted in other legislations in the same content and forms.

Although the Constitutional tsets is not a legislative body, yet it has the
mandate to annul once adopted law and taken decisions and Tsets conclusion
is considered to be a final decision and accordingly the decision of the Tsets
should reach all persons of law and be reflected in any amendments of the

law. But, at present there is no specific legal regulation.

Consideration of the proportion of the legal capacity of the decision of the
Constitutional tsets and the State Great Hural is of methodological importance in
order to determine the specific feature of the two constitutional institutions and
legal nature of their decisions and specifics. Some years ago, I have presented a
paper on this issue. And even today, I still hold the same position.

Constitution of Mongolia specifies that “The State Great Hural of
Mongolia is the highest organ of State power and the supreme legislative
power is vested only upon the State Great Hural”. Thus, the scope of the
enforcement of the decision of the parliament of Mongolia covers all territory

and citizens of Mongolia.

As for the scope of the conclusion of the Constitutional tsets is clear and
its portfolio and mandate then the Tsets shall consider the following disputes
concerning the breach of the Constitution, render conclusions thereon and
submit them to the State Great Hural; if the conclusion is rejected by the State
Great Hural, the Tsets shall reconsider the grounds for the rejection and shall
make a final decision in accordance with the provisions of the Constitution:
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1) Laws and other decision of the State Great Hural;

2) Decrees and other decisions of the President;

3) Resolutions and other decisions of the Government;

4) International treaties, concluded by Mongolia;

5) Decisions of the central electoral body concerning referendum;

6) Decisions of the central electoral body on elections of the State Great

Hural, its members and the President.

In addition, the Tsets shall consider disputes concerning the breach of
the Constitution and make conclusions and submit them to the State Great
Hural: whether the President, the Chairperson and members of the State Great
Hural, the Prime Minister and members of the Government, the Chief justice
of the Supreme Court and the Prosecutor General have committed a breach
of the Constitution and whether the legal grounds exist for the impeachment
of the President, the Chairman (Speaker) of the State Great Hural, the Prime
Minister, and for recalling members of the State Great Hural and yet the
Constitutional court does not award the final decision on the above said
issues. Accordingly, in one hand the decision of the Constitutional tsets apply

to the above mentioned persons and the decisions issued by them.

On the other hand, as mentioned above, if the conclusion is rejected by
the State Great Hural, the Tsets shall reconsider the grounds for the rejection
and shall make a final decision in accordance with the provisions of the
Constitution, which indicates that the Constitutional court although it does
not exercise the power of adoption of the new law but has the power to annul
the norms. Yet, the conclusion of the Constitutional tsets does not setting up
legislation and only annuls the parliament decision in case it breaches the
constitution. On this basis, it could be considered that the Tsets decision has
the same capacity as law, in other words the annulment of the provision of a
particular law has the capacity to apply and be enforced in all territory and
citizens of Mongolia.

It is more appropriate to include the Constitutional tsets decision in
the category of legalized code from the point of view of legal theory. Because,
there is a general tendency to comprehend the inclusion of the legalized code

in procedural nature code, mostly developed as result of using material legal
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norms. The decision taken by the Tsets after the discussion of any issues has
dispositive nature. But in case of the Parliament rejection of that particular

decision then follows a final or imperative nature of act.

Another criterion for the comparison of the capacity of the decision
of the Constitutional tsets and the parliament shall be which of them a final

decision becomes. That would occur in connection with some dispute.

As specified in Mongolian law, the Tsets shall bring out the final
decision and on the basis of that decision the particular legislation inconsistent
with the Constitution shall be annulled and which proves the logic that the
Tsets decision is equally valid as that of the law. In addition, the law which
has been determined as inconsistent with the Constitution shall be annulled

immediately as the Tsets takes its final decision.

In considering the judicial capacity of the legal act that is a legal source,
and an axiom explains that the discretion of the subject should be taken as the
main criteria. In this case, only those laws adopted by the parliament shall be a
legal source. It is clear that the parliament decision in respect to its legal capacity
shall prevail over the President’s decree and Government resolution. Thus, the
legal capacity of parliament decision as legislations and the final decision of the
Constitutional tsets that invalidates parliament resolution could be affected by
the provisions of the constitutional source but not the subject.

To be more precise, it is legalized that a decision of the Constitutional
Tsets shall be delivered in the name of the Constitution of Mongolia.
Effect of the legal act is linked with its enforcement and interpretation. In
Mongolia, Supreme Court provides an official interpretation of the law.
But, the Parliament has issued two resolutions on the interpretation of the

Constitution, which has been annulled by the Constitutional court.

Another specific feature of the relations of the Parliament and the
Constitutional court is the legalized procedure of issuance of conclusion first
and its submission to the State Great Hural. Appropriateness of this procedure
has been proved in practice.

In case the Constitutional court issues a conclusion on a law and other
decisions of the State Great Hural breaching the provisions of the constitution,
then the State Great Hural shall have an opportunity to correct those errors
without waiting the final decision of the Constitutional court.
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There is no guarantee that in all cases the decision of the Constitutional
court to be conclusively true. Therefore, it also provides an opportunity for
the Constitutional court to re-consider why the State Great Hural could not

accept the Tsets conclusion?

Also, there is a ground to recognize the poor legal regulation as
regard to the consequence of the issuance of decision inconsistent with the
Constitution. In particular, it is required to have a legal precise regulation
to eliminate the damage and other consequences caused to the nation,
individuals and institutions as result of the inconsistency of law, decree and
other decisions of the State Great Hural and the President as well as the
Government resolutions, International treaty to which Mongolia is a party
and the decision of the General election institution, with the Constitution. As

of today, there is no action has been taken to this end.

President of Mongolia has submitted to the State Great Hural draft
law on the improvement of the Law on Constitutional Court and Law on
Constitutional Court Procedure and once these draft laws adopted then
numbers of issues, related to the relations of the State Great Hural and the
Constitutional Court will become more precise.

Thank you for your kind attention.






Bir Halkin Kendisi Olma Hakkinin
Felsefi ve Hukuki Anlamlar1i Konusunda

Gadis Gadzhiev
Rusya Federasyonu Anayasa Mahkemesi Uyesi

1. Rusya Anayasasi’nin altmis kelimesi, bazi hararetli, siyasi agidan
cosku dolu sozleri icermektedir. Aslinda Anayasa, bizim yani Rusya
Federasyonu'nun ¢ok uluslu halkinin iilkemizin ortak kaderi ile birlestigi

seklindeki ilk aciklama ile baglamaktadar.

Elbette, Anayasa metnini yazanlarin baslangicta sade bir sdyleme
meyilli olduklarin ileri siirebiliriz. Ne var ki, hukuk uzmanlari, temel kanun
metinleri gibi 6nemli metinlerdeki her soziin, bir hukuk konseptini icerdigi
yoniinde bir tutum ortaya koymaktadir. Bu hukuk kavramlari, siklikla felsefi
kavramlarin ayrintili olarak tamimlanmis bigimleridir. Bizim agimizdan
burada, Anayasayr yapan insanlari nitelendirecek sekilde “ortak kader”

konsepti s6z konusudur.

“Ortak  kader” konsepti, anayasa hukuku Ogretisinde ayrica
gelistirilmemistir. Yine de, son zamanlardaki siyasi olaylar, bu kavram

hukuki ve felsefi tartismanin can alici noktasina tasimaktadir.

Kiminin i¢inde eridigi, kimininse asimile oldugu ¢ok sayida insanin
bir arada yasadig: {ilkemizdeki bin yillik ortak kader, birlik ruhu ile beraber
hem genetik hem de sosyal birligi dogurmustur. Baslangici (dogusu)
Rurikid Hanedani, ya da Nikolai Trubetskoy’'in goriisiine gore, Cengiz Han
imparatorlugu ile iliskilendirilebilecek olan Rusya devletinin siyasi yapisinda

gerceklestirilen bu ortakligin bir amaci vardir.

Ortak kader anlayist yalnizca genetik bagi degil ayni zamanda ortak
kiiltiirel ve toplumsal iligkileri yansitmaktadir. Belirlenen bir amag olarak
ortak kader, Ruslarin mevcut kusaginin ytizyillardir gelisen belirli bir kiiltiir
geleneginin yolunu izledigi seklinde anlasilir. Bu anlayisla, Anayasanin

ontolojik, hukuki niteligini farkli bir bicimde kavrayabiliriz: Anayasa sadece,
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pek ¢ogu bagka tilkelerin kanunlarindan uyarlanan ve kabul edilen en 6nemli
hukuk prensiplerinin tedvini degildir. Ayn1 zamanda, “ortak kader” prizmasi
ve kusaklar arasindaki sorumluluklar {izerinden incelendiginde, Anayasa
bizim gec¢misimizle olan iliskilerimizin essiz bir tedvinidir. Alman hukuk
filozofu Josef Isensee, tarihi siireci dikkate alma ihtiyacina yonelik bu fikri,
anayasa hukuku 0gretisinde essiz bir tarihselcilik fikri olarak ifade etmistir.
Yeni bir Anayasa daima sadece kismen yenidir ¢iinkii kaginilmaz olarak,
gecmisin bazi unsurlarini igermelidir. Isensee soyle demistir ki: “Siyasi
imkdnin stnirt iste buradadir ki bu simirin otesinde bir Anayasay: yapan tek bir kisi
bile giiciin egemenligine iliskin herhangi bir esastan (6nermeden) kacamaz. Bu kisi
ancak bir halkin yasamunin belirli yonleri hakkinda yeni bilgiler verebilir, fakat o
hayat1 biitiiniiyle degistiremez ¢iinkii bir halk tarihinden ayrilamaz ve hayatin akist
tek bir an bile durdurulamaz”.

Mevcut Anayasa’yr ge¢mise baglayan bu kuram, Anayasa’ya uyan devletin
ciplak bir resmini elde etmemize izin verir. Anayasa hukuku, yalnizca temel hukuk
normlarimin tedvini degil, aslinda bu normlara anlam, icerik, sekil ve gegerlilik
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kazandiran, bu normlarim ge¢misle iliskilerinin bir tedvinin de sonucudur.

Felsefi anlamda ele alinirsa, “ortak kader” konsepti, kendilerini tek millet
olarak gorenbirinsan toplulugunun evrensellesmemis varliginin gergekligidir.
Bu, federalizm ilkesinin temelini olusturan birlik fikridir (Rusya Federasyonu
Anayasasi’nin 3. boliimiiniin 5. maddesinde Rusya Federasyonu'nun federal
yapisinin kendi devlet biitiinliigiine bagli oldugunun bildirilmesi tesadiif
degildir).

Toplumun bir 6zelligi, bir niteligi olarak ortak kader, bu toplumun
insanlarinin kendilerini makul asgari miisterekligi asan bir evrensellesme
diizeyine tabi kilmasimi isteyen giiclere direnme enerjisini de gerektirir.

Burada, asir1 uglara izin vermemek ¢ok onemlidir.

Anayasa'nin baslangicina gore, biz, Rusya’nin ¢ok uluslu halk:
kendimizi diinya toplulugunun bir pargas: olarak kabul ederiz. Fakat bu,
diinyanin ayr1 ayr1 bolgelerine degil, belirgin sekilde diinya topluluguna
isaret eder. Ideoloji agisindan ortak kader bilincinin dogru olarak anlasilmast,
daima segicilik ve seckin olma kiiltiine dayali olan ve daima tehlikeli

sekilde yayilan milliyet¢iligin asir1 uglarini 6nlememize fayda saglamalidir.

1 Almanya Anayasa Hukuku, Moskova, 1994, Cilt 1, sf. 12.
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Milliyetciligin bu negatif yonleri, Fichte'nin Alman milletine hitaben yaptig:,
Fransiz milliyetciligini destekleyen kimselerle boy dl¢iistiigii konusmasinda
agikca goriilmektedir. Ortak kader bilincinin vatanseverlik ideolojisinin bir
parcasi olarak faydali olmasi icin, 6zel yeteneklere, Mesih ile ilgili fikirlere
ve bir milletin ya da bir baska milletin 6zel (se¢kin) olmasi ile ilgili hep var
olan diger mitlere iliskin iddialar gibi asir1 olan her seyden daima arimnmais

olmas1 gerekir.

Ortak kader, oncelikle kiiltiirel kimlige sebep olur ki bu kimligin bir
gostergesi gelenektir ya da daha fazlasidir- yani, vatanseverlige, dayanismaya,
ailenin desteklenmesine, vs. iliskin gelenekler biitiiniidiir. Rus devletinin
geleneklerinin ontolojik niteligini kabul etmek acikga miimkiindiir. Bu
durumda, tam bir aragtirma programi ortaya ¢ikar: bu gelenekler Anayasa’y1
asan birer deger olarak goriilebilir mi? Milli kimligin geleneklerinin giiglii
ve zayif noktalar1 nelerdir? Bu geleneklere iliskin bir sistem (siniflandirma)
kurmak miimkiin miidiir? Bu geleneklerin herhangi birine 6zgii baskic
giicili, insanin (fren kuvvetinin tamamen yok olmadig1) araba frenini kontrol
etmeyi 0grendigi gibi kontrol etmeyi 6grenebilmesi icin, degerlendirebilmek
miimkiin midiir?

2. Tam anlamiyla bir hukuki kavram olarak, “ortak kader” anlayisi, Rusya
Federasyonu'ndaki tiim insanlarin kiiltiirel geleneklerinin korunmasina, ayirt
edici 6zelligine ve kimligine yonelik toplu dogal hak ileilgilidir. Diinya uluslar1
toplulugunda, Rusya’nin kiiltiirel gorelilik hakki bulunmaktadir. Bu anayasal
hakkin belirtileri, modern toplum hakkinda yapilan kamusal tartigsmalarda
goriilebilir. Amerikan filmlerinin Rusya sinemalarinda goriintiilenmesine
iligkin sinirh bir kota belirlemek tizere bir karar verildiginde, bu, ayn1 zamanda
insanlarin evrensellesmemis bir nesnel gergeklik hakkinin gerceklestirilmesi
anlamina gelir.

Ortak kader bilinci, anayasa hukukunu tamamen yeni bir mesele ile
kars: karsiya birakmaktadir: Ruslarin gelecek kusaklarinin anayasal haklari
realitesi. Rus halkinin gelecek bir kusaginin mevzuat kapsaminda bir takim
haklara sahip oldugunu kabul etmek miimkiin miidiir? Bu, hi¢ de bos bir
soru degildir; 6zellikle, topraktan pompa ile gekilen petrol ve gaz oranlar1 ve
tilkenin gevreye iliskin durumu, bunun cevabina baglidir. Fakat en 6nemlisi,
Rusya Anayasasi’nin gelecek kusaklara birtakim onemli kiiltiirel haklar

verdigidir. Bilhassa, devlet, gelecek kusaklar adina tarihi ve kiiltiirel anitlarin
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bakimini tistlenmekte, tarihi ve kiiltiirel bir miras1 muhafaza etmekle yakindan
ilgilenmektedir (Rusya Federasyonu Anayasasi’'nmin 44. maddesi). Rus¢a’nin
Rusya Federasyonu genelinde resmi dil olmasia ragmen, Cumhuriyetlerin
kendi resmi dillerini belirleme haklar1 bulunmaktadir. Rusya Federasyonu,
tim insanlarina, kendi milli dillerini incelemelerine ve gelistirmelerine
yonelik kosullarin olusturulmasi suretiyle, bu dilleri muhafaza etme hakkin
temin etmektedir.

Boylece, “ortak kader” bilinci, kimlik ve 6zgiirliik diisiincesini kapsar.
Hermann Liibbe bireyleri birbirlerine esit kilanin yalnizca o6zgiirliik
olmadigini yazmustir. Diinyada ozgiirliikler farklilik gosterebilir- 6zgiirliik,
esit haklara dair ilkenin egsiz bir gostergesidir. Boyle bir hakk: uluslararas:
hukukta tanimamiz yoniindeki gereklilik, tamamen mesrudur ¢linkii ortak

tarihi kimlikteki gercekligimize iliskin 6zgiirliigii ele almaktayiz.?

Elbette, tarihi kokenleri olmasina ve ancak insanlarin ortak anlayisinda
somutlastirilabilmelerine ragmen, ulusal kimlige iliskin gelenekler
etnografyanin konu alan1 olan geleneklerden farklidirlar. Mores, Carl Jung
tarafindan bilimsel kullanima sunulmus olan bilince iliskin arketip kavramina

daha yakindir.

Bir toplum modernlesme siirecinden gecerken, eski gelenekler cogu

kez 6diing alinan bir kiiltiirden gelen yeni normlarla ters diiser.

Eger eski gelenekler topluma asilanmigsa, o zaman bunlar1 modern
normlarla bagdastirmaya yonelik bir mekanizma bulunmalidir. Eski
gelenekleri terk etmeden Ozellikle ekonomik, bilimsel ve teknik alanlarda
modernlesmenin goriilebilecegi kiiltiir ¢esidi, sadece Rusya’da degil, aym

zamanda pek ¢ok baska millette ortaya ¢ikmistir.?

“Ulkemizde ortak kader” konsepti, eski geleneklere iliskin degerler ve
modern degerler arasinda makul bir denge bulmaya yonelik bir diisiince

sistemi ile Orlilmiis durumdadar.

3. Hukuki bir kavram olarak, bir halkin kendisi olma hakki, onun
igerigiyle, yani sundugu hukuki imkanlar ve giivencelerle tanimlanir. Hukuki

2 Hermann Liibbe, “The Right to be Different. On the Philosophy of Regionalism” //
Almanya’da Siyaset Felsefesi. Moskova, 2005.

3 V.S, Stepin “The Value of Law and the Problem of Building a New Society in Russia”/ 21.
Yiizyil Baglarinda Hukuk Felsefesi... Moskova, 2010, sf. 18
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bir kavram olarak, halklarin bu hakki, belirli bir diinya diizeni sisteminin

kurulmasimin temelidir.

Bu hakkin igerigi, hakkaniyet kavraminin icinde yer alir. Hakkaniyet
diisiincesinden, Ozellikle, her halkin kimlik haklarim1 savunmada diger

halklarla esit olduklari {izerinde 1srar etme hakki oldugunu ¢ikarabiliriz.

Bir halkin kendisi olma hakkina iliskin hukuki kavrami gelistirirken,
realizm geleneginden ziyade felsefi nominalizm gelenegine odaklanmak tercih
edilir. Malum oldugu {izere, bu iki felsefi gelenek arasindaki iddia, esasen
her zaman goriilmiis, goriilmekte ve goriilecek olan ahlaki bir diinya goriisti
secimidir. Realistlere, yani realizm geleneginin savunucularina gore, olagan
ve ideal olanin 6zel, ampirik ve farkli olan {izerinde ontolojik bir {istiinliige
ve de epistemolojik ve metafizik bir Oncelige sahip oldugunu belirtmek
isteriz. Nominalizm geleneginin savunuculari, gercekler diinyasmin, ampirik
diinyanin tek hakikat oldugunu belirtmektedir. Realizm ve nominalizm, tim
bilgi tiirlerinde karsilasilan iki farkli akademik diisiince okuludur (ekoliidiir).
Ornegin, realizm geleneginin savunuculari, eger bir bagkani, hakimi ya da
profesorii degerlendirmek durumunda kalirlarsa, 6ncelikle bu insanlarda
genellikle gercekte goriilmeyen belirli bir arketipi, yani hayal giicleriyle
olusturduklar1 ideal bagkani, hakimi ya da profesorii gormek ister. Fakat
herhangi bir (ampirik yaklasima sahip) insan gibi faziletleri ve eksikleri
olan bir baskan, hakim ya da profesor ile karsilastiklarinda; bir baskan,
hakim ya da profesoriin hayal gliclerinin olusturdugu ideal kisi olmadiginm
anladiklarinda, hayal kirikligina ugramis olurlar. Bu olay Tiirk atasozii ile
soyle ifade edilir: “pasayr pasa zannederdim, ama pasanin insan oldugu ortaya
ctktr!” Nominalist bir diisiiniir genelde ideal kavramlara dayanmaz. Boyle
insanlar genellikle insanlar1 daha iyi anlarlar ve kendi kendini kandirma
seklinde hatalar yapmazlar. Halklar arasindaki medeniyet farkliliklar1 gibi
¢ok hassas bir alanda soyut kavramlar ve realizm geleneklerine yonelik
hayranlik, trajik sonuglara yol agar. John Rawls ve The Law of Peoples adli
kitabinda kullanmis oldugu rasyonel diisiinen toplum kavrami, buna bir
ornek sunar. Rawls’a gore, rasyonel diisiinen bir toplum, liberal toplumlardan
ve hiyerarsik toplumlardan olusur.

Rawls, ideal liberal toplum kavramini; toplumda insan haklarinin
gozetilmesini giivence altina alan, ortak refah kavraminin niifuz ettigi,

hukuk ve diizeni olan bir toplum olarak tanimlar. Escinsel birlikteligin
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savunucular1 gibi belirli azinliklarin haklarinin ideallestirilmesinin,
bir toplumun pargalanmasina yol acacak ciddi riskler tasidig1 burada
hi¢ dikkate alinmamigstir. Mark Twain’in The Prince and the Pauper adl
eserinde dilencinin ceviz kirmak i¢in devlet miihriinii nasil kullandigin
animsayiniz. Bu kiyaslamadan yararlanarak, sunu gostermek isterim
ki beceriksiz (veya diiriist olmayan) ellerde, asir1 soyut insan haklar
kategorisinin yikic1 bir giicii olabilir.

Realist diisiince geleneginin ilgi gormesi, diger medeniyetlere ve
kiiltiirlere yonelik bir ényargmin ve hatta acgik kibirin bu gelenegin igine
yerlestirilmesi anlaminda tehlikelidir. Diinyadaki {ilkelerin ¢ogunda
bireylerin bir toplumun, toplulugun {iyeleri olarak goriilmeleri seklinde bir
gelenek olmasina ragmen, bir Bat1 gelenegi olan bireyselligin, herhangi bir
karnit gerektirmeyen bir onerme olarak, agik¢a en mitkemmel gelenek oldugu
diistintilmektedir.

Anayasa’da tanimlandig: {izere, kendi kendini y&netme ve kendini
ifade serbestisinin kapsami, toplumsal diizenlemenin temeli olan, demokratik
¢ogunlugun Anayasa'nin tanidig: tercihlerini géz ardi edecek ve boylelikle
tarihi, kiiltiirel ve diger ulusal geleneklere iliskin bir anlayisa ve ayni zamanda
gelecek kusaklara yonelik sorumluluga dayanarak bir milletin i¢ barig ve
anlasma kosullar1 altinda gelismesi, milletin kendini tarihi ve kiiltiirel olarak

tanimlamasi konusunda siiphe uyandiracak kadar genisletilemez.

Milliyetcilik aleyhine olan realizm biiyiisii, eylemsizlik diisiincesine
yol agar. John Rawls, herhangi bir énemli kanit olmadan sunu ileri siirer ki
medeniyetlerin gelismesinin son noktasi, devlet egemenliginin insan haklarmi
kullanma konusunda sinrli olmasmin gerektigi bir diinya sisteminin
gelismesidir ki bu haklara yonelik standartlar, akil havuzu olmasi nedeniyle
her zaman acgik¢a dogru olanin sdylendigi, diinyanin bir bolgesindeki bir
seminerde olusturulur. Ne var ki, eger bir milletin insan haklar1 kavramlari,
bu standartlara aykir1 diiserlerse, o zaman o millet zorunlu olarak 1slah edilme
ihtiyaci iginde bir millet olarak addedilir.

Ne yazik ki, John Rawls, bir insanin ilk siyasi sorumlulugunun dogal
halini terk etme ve kendisini rasyonel ve adil hukuk standartlarina tabi kilma
sorumlulugu oldugunu belirtmis olan Kant'in diisiincelerini ¢arpitmstir. Bir
toplumda insan haklari, medeniyetlerdeki farkliliklarin dikkate alinmadig:

birlesik standartlar uyarinca itibar gormezlerse, 6zgiir milletler toplulugunun
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yenilik taraftarlarinin (avant-garde) boyle bir milleti bombalamaya baslama

hakki olur ki Kant'in bunu 6grenmekten memnun olacagini sanmiyorum.

John Rawls'un kitabmin konusu {izerine, Rawls ve Jiirgen Habermas
arasinda bir tartisma ortaya ciktr. Jiirgen Habermas, Istanbul’da yapilan Diinya
Felsefe Kongresi'ndeki konusmasinda, Rawlsun realist diisiince gelenegini
izlemedigini belirtti. Rawls, soykirim ya da insanlik suglarini ele almazsak,
bir millet olarak tegkilatlanan insan toplulugunun olagan yasam tarzinin ve
yasam bicimlerinin biitiinliigtiniin savunulmasinin, global boyutta soyut

hakkaniyet ilkelerine gore daha fazla 6nem tasiyacagini ifade etti.

Konusmamin gergevesi, 6ne siirdiigiim gortiisiin detaylarina girmeme
izin vermemektedir. Teorinin; politikanin, yani milletlerin yaptif1 eylem
planinin, temelini olusturdugu durumlarda realizm geleneginin, tehlikeli
biligsel durumlara iligkin riskleri gizledigi sonucunu iletmekle kendimi
sinirlayacagim. Hiyerarsik bir toplumun, 06zgiir bir toplumun soyut
kavramlarma yonelme, bilissel bir durum elbette zararsiz degildir.

Rawls, soyut adalet kavramini kullanarak, medeni milletlerin
“sadece savas” ¢ikarma hakkini kanitlamaktadir. Jiirgen Habermas, bir
kanunun yerinde olup olmadigini degerlendirme kriterlerinin hukuk diline
cevrilemeyecegini ve milletlerin bu kriterleri kullanmasmin uluslararas:

mahkemelerce dogrulanamayacagini ifade etmekte haklidur.

Ayrica, burada cok fazla gorecelik vardir: Bati hukuk sistemindeki
degerlerin evrensel olarak kabul gormeye layik olup olmadig1 yoniinde

hiikiimet {istii bir seviyeye iliskin olarak kim karar verebilir?

Boylece, bir halkin kendisi olma hakki, tarihi mirasin bir pargasi olan
tarihi hafizaya sahip olma hakki ve Rus halkinin durumunda namagluplarmn
ruhu olan milli bir ruha sahip olma hakki ve nihayetinde bir medeniyetin
kimlik hakkidir.

4. Hukukta yillardir anayasa mahkemelerinin mahiyetineiligkin bir tartisma
stirmektedir- boyle bir mahkeme bir mahkeme olmaktan ziyade niteliksel olarak
yeni bir yetkili merci midir? Inantyorum ki eger anayasa mahkemelerinde ve diger
mahkemelerdeki karar alma usuliinii degerlendirirsek, anayasa mahkemelerinin
hukuk metodolojisinde basit kiyas yonetimini kullanarak davalara iligkin hiikiim
veren genel mahkemelerden biiyiik Olgiide farkh olduklarini kabul etmeliyiz.

Ortaya ¢ikan uyusmazhgn fiili gerceklerini degerlendirmek, bu uyusmazhga
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uygulanacak hukuk normunu saptamak ve hukuki bir sonug ¢ikarmak genel
mahkemeler igin yeterlidir. Anayasa mahkemelerinde her sey daha giictiir.
Anayasa metinlerinde yer verilen pozitif anayasa hukukuna ilaveten, karar
vermek amaciyla, ¢ok daha karmasik bir metodolojiye yani hukuk felsefesi
metodolojisine hakim olmak da gereklidir.

Ancak bu felsefe, geleneksel olarak bir milletin ¢ogunlugunu ayiran
hukuk degerleri ve evrensel hukuk degerleri arasinda bir denge kurmaya
yardimci olabilir. Farkli olmak, muhafazakar (tutucu) olmak anlamina gelmez,
clinkii genel olarak kabul edilmis Olgiitler bu alanda bulunmamaktadir.
Avrupa Insan Haklar1 Mahkemesi, kendi mahkeme sisteminin “evrensel ahlak
kurallarina ve hukukun egemenligine” dayandigini ve bu baglamda milletlerin
egemenliginin 6nemli Olclide smirlanmasi gerektigi gerceginin Rusya'da
siipheci bir yaklasim ile incelendigini ileri siirmektedir. Ikinci Diinya
Savasindan sonra Insan Haklar1 Evrensel Bildirisi'nin kabul edilmesinin
ardindan, muhtemelen insan aslinda daha evrensel varlik (homo universalis)
haline geldi, fakat bu kavramin realizm ruhunda goriinmesi medeniyetlerdeki
farkliliklar1 nominalizm ruhunda yok etmemektedir. Samuel Huntington,
medeniyetler catismasina iliskin olarak gelecekten haber veren yazisinda
bununla ilgili olarak yazmistir. Marksizmi terk edebiliriz, fakat bu Ruslarin
Batili olduklar1 anlamina gelmez.

Bu yiizdendir ki kendi anayasal degerlerimize iliskin anlayigimizi
gelistirmeye gayret ediyoruz ve bu da bir halkin kendisi olma hakkimin bir
parcasidir. Escinsel birliktelik propagandasi sorunu konusunda hiikiimetin
tarafsizligina iliskin bize onerilen Bat1 formiillerini kabul edemeyiz. Escinsel
birlikteligi tavsiye etme 6zgiirliigii, bizim toplumumuzda genel ahlaksizlikla
bagdastirilir. Escinsellerin haklarini savunma amaciyla yapilan bir gosteri,
saldir1 ve karigiklikla sonuglanabilir. Rus Ortodoks Kilisesinin ahlaki
otoritesini bozmaya yonelik, insan icglidiilerinin propagandasini yapan ve
topyekiin 6zglirlesmesine iliskin bu tavsiyeleri kabul edemeyiz.

Batidaki rakiplerimiz sunu bilmeliler ki kendilerinin tamamen Bati'ya
ait hukuk degerleri, Rus toplumunda pargalanmaya neden olmaktadir. Ne
var ki, anayasa hukukuna iliskin sosyal deger, azinliklarin haklarmni, kadin
ve erkeklerin hak ve 6zgiirliikleri kullanmalarinin baska insanlarin hak ve
ozgiirliiklerinin ihlal edilmesine mahal veremeyecegi ilkesi ile makul sekilde
birlestirmekte yatmaktadir.
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Rusya’da, topraklarina yerlesen pek ¢ok halk arasinda giiglii bir tarihi
hosgorii gelenegi vardir. Milli kiiltiirlere yonelik biiyiik saygi, Rus devletinin
bir gelenegidir. Bizde, Avrupa’da ulusal devletlerin kuruldugu, pek ¢ok etnik
kokenin ve etnik kiiltiiriin yok oldugu donemde oldugu gibi bir durum, yani
kiltiirlerin birlestirilmesi gibi bir durum, olmadi. Rusya’da, etnik bolgelerimiz
her zaman muhafaza edilmistir, fakat bunun bedeli, kiiltiirel yapilarin ve
geleneklerin celiskili bir birlesimi olmustur.

Elbette, bu durum, tam anlamiyla hukukun istiinliigiine olan yolumuzu
daha uzun ve daha donemecli kilmaktadir. Batidaki rakiplerimizin bunu
anlamalar1 gerekir. Onlar halen “Ger¢ek¢i olun: imkdnsizi isteyin” seklindeki

savas narasina (sloganina) baghdirlar.






On the Philosophical and Legal Meanings of
The Right of a People to be themselves

Gadis Gadzhiev
Judge of Constitutional Court of the Russian Federation

1. The sixty words of which the Russian Constitution consists include
some fervent, politically impassioned words. In fact, the Constitution begins
with the first statement that we, the multinational people of the Russian

Federation, are united by a common fate on our land.

Of course, we could suggest that the writers of the text of the Constitution
demonstrated a tendency towards simple rhetoric in the preamble. However,
legal experts take the position that every word in such important texts as the
texts of fundamental laws embodies attributes of legal concepts. These legal
concepts are often a specification of philosophical concepts. Such, in our view,
is the concept of a ‘common fate’, in the way it characterizes the people who
created the constitution.

The concept of a ‘common fate’ was not developed further in the doctrine
of constitutional law. However, recent dramatic political events place it at the

epicentre of legal and philosophical discussion.

The common fate on our land for a thousand years, the multitude of
peoplesliving together, some of whom have disappeared and been assimilated,
has resulted in both genetic and social unity, with a common spirit. This
commonality has a will, which is realized in the political form of the Russian
state, the birth of which can be associated with the Rurikid Dynasty, or, in
Nikolai Trubetskoy’s concept, with the empire of Genghis Khan.

The notion of common fate reflects not only genetic relationships, but
also common cultural and societal relationships. Common fate as an objective
given is seen in the way in which the current generation of Russians follows
in the path of a specific cultural tradition that has developed over many

centuries. Understanding this, we can comprehend the ontological, legal
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status of the Constitution in a different manner: it is not simply a codification
of the most important legal principles, many of which were adopted and
adapted from the laws of other countries. Simultaneously, viewed through
the prism of a ‘common fate’ and the responsibilities between generations, the
Constitution is also a unique codification of our relationships with the past.
The German legal philosopher Josef Isensee formulated this idea of the need
to consider the historical process, a unique idea of historicism in the doctrine
of constitutional law. A new constitution is always only partially new, since,
unavoidably, it must embrace some elements of the past. “Here lies the boundary
of political possibility”, writes Isensee, “beyond which not a single creator of a
constitution can escape from any postulates on the sovereignty of power. He
is only able to give new outlines to certain aspects of the life of a people, but
he cannot transform that life entirely, because a people cannot be separated

from their history and the tide of life cannot be stemmed for even an instant.

This theory, which connects the present Constitution to the past,
allows us to obtain an unvarnished picture of the state corresponding to
the constitution. Constitutional law is not only the result of the codification
of fundamental legal norms, it is also essentially a codification of their
relationships with the past, which give these norms their meaning, content,

”1

form, and validity.

Taken in its philosophical sense, the concept of a ‘common fate’ is
the reality of a non-universalized existence of a community of people who
consider themselves one nation. This is the idea of unity, which forms the
foundation for the principle of federalism (it is no accident that Part 3, Article
5 of the Constitution of the Russian Federation declares that the federal

structure of the Russian Federation is based on its state integrity).

Common fate as an attribute, a feature of a society of people also
requires the energy to resist those forces which demand that the people of
this society subordinate themselves to a level of universalization that exceeds
the reasonable minimum of commonality. Here, it is very important not to
allow extremes.

According to the preamble of the Constitution, we, the multinational

people of Russia, recognize ourselves as part of the world community. But this

1 Constitutional Law of Germany. Moscow, 1994, Vol. 1, p. 12.
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refers specifically to the world community, not individual parts of it. A correct
understanding of the idea of common fate from the viewpoint of ideology
must help us to avoid the extremes of nationalism, which is always based on
the cult of selectiveness and exclusiveness, and which is always dangerously
expansive. These negative aspects of nationalism are clearly visible in Fichte’s
address to the German nation, in which he competes with the supporters of
French nationalism. For the idea of common fate to be useful as part of an
ideology of patriotism, it must always be purged of everything excessive,
such as claims to special abilities, to messianic ideas, and to other ever-present

myths about the exclusivity of one nationality or another.

Common fate primarily gives rise to cultural identity, one of the
manifestations of which is tradition or mores — the traditions of patriotism,
solidarity, support of the family, etc. It is clearly possible to acknowledge the
ontological nature of the traditions of the Russian state. In that case, an entire
programme for research arises: can these traditions be viewed as a value
exceeding the Constitution; what are the strengths and weaknesses of the
traditions of national identity; is it possible to construct a system (gradations)
of such traditions; is it possible to assess the repressive force inherent in any
of these traditions so that we can learn to control it, just as man has learned to
control the braking of a car (from which the braking force has not completely
disappeared).

2. As a strictly legal concept, the notion of ‘common fate’ is relative to
the natural collective right to identity, distinctiveness, and preservation of the
cultural traditions of all peoples of the Russian Federation. In the community
of world nations, Russia has the right to cultural relativism. Manifestations
of this constitutional right can be seen in public discussions about modern
society. When a decision is made to establish a limited quota on the screenings
of American films in Russian cinemas, this is also a realization of the right of
the people to a non-universalized objective reality.

The idea of a common fate means that constitutional law must confront
a totally new issue: the reality of the constitutional rights of future generations
of Russians. Is it possible to recognize a future generation of the Russian
people as having rights under the law? This is far from an idle question; in
particular, the rates at which oil and gas are pumped out of the ground and

the state of the country’s environment depend on the answer to it. But the
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most important thing is that the Constitution of Russia confers a number of
important cultural rights on future generations. In particular, the state must
concern itself with preserving a historical and cultural legacy and caring for
historical and cultural monuments on behalf of future generations (Article 44
of the Constitution of the Russian Federation). Despite the fact that Russian is
the official language throughout the territory of the Russian Federation, the
republics have the right to establish their own official languages. The Russian
Federation guarantees all its peoples the right to maintain their national

language, creating conditions for its study and development.

Thus, the idea of a ‘common fate’” embodies the idea of identity and
freedom. Hermann Liibbe wrote that it is not only this freedom which makes
individuals equal to one another. Freedom may differ in the world — it is a
unique manifestation of the legal principle of equal rights. The requirement that
we acknowledge such a right in international law is fully legitimate, since we

are dealing with the freedom of our reality in the contingent historical identity.”

Of course, the traditions of national identity differ from those traditions
that are the subject area of ethnography, although these and others have
historical roots and can only be objectified in the collective understanding
of people. Mores is closer to the concept of archetypes of consciousness

introduced into scientific use by Carl Jung.

As a society undergoes the process of modernization, old traditions

collide with new norms, most often from a borrowed culture.

If the old traditions are engrained in the society, then a mechanism
for reconciling them with modern norms must be found. The type of culture
where modernization, especially in the economic, scientific, and technical
spheres, can occur without discarding old traditions has arisen not only in

Russia, but also in many other nations.?

The concept of ‘common fate on our land’ is entwined with a system of
ideas intended for finding a reasonable balance between the values of ancient

traditions and the values of modernization.

2 Hermann Liibbe, “The Right to be Different. On the Philosophy of Regionalism”// Political
Philosophy in Germany. Moscow, 2005.

3 V.S, Stepin “The Value of Law and the Problem of Building a New Society in Russia” / Legal
Philosophy at the Beginning of the 21st Century... Moscow, 2010, p. 18
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3. As a legal concept, the right of a people to be themselves can be
characterized from the viewpoint of its content, i.e., legal possibilities, and
guarantees. As a legal concept, this right of peoples is the foundation for the

formation of a given system of world order.

The content of this right is contained in the concept of fairness. In
particular, from the idea of fairness, we can extract the authority of each
people to insist on equality in asserting their rights for identity on an equal
basis with other peoples.

When developing the legal concept of the right of a people to be
themselves, it is preferable to focus on the philosophical tradition of
nominalism, rather than the tradition of realism. As is known, the argument
between these two philosophical traditions is essentially the selection of
a moral world outlook, which has always occurred, is occurring, and will
occur. We will note that realists, i.e. the proponents of the tradition of realism,
have gained epistemological and metaphysical primacy, and the ontological
superiority of the common and ideal over the private, empirical, and diverse.
The proponents of the tradition of nominalism are inclined to declare that
the world of facts, the empirical world, is the only true reality. Realism and
nominalism are two different schools of academic thought encountered in all
types of knowledge. For example, as the proponents of the realistic tradition
reason, if they need to evaluate a president, judge, or professor, they want
to see in them first of all an ideal president, judge, or professor created by
their imagination, a certain archetype, which generally is not found in
reality. But when they encounter a president, judge, or professor who has,
like any empirical man, his virtues and deficiencies, when they discover
that a president, judge, or professor is not the ideal figure their imagination
created, they are disenchanted. This phenomenon is expressed by the Turkish
proverb: “I thought a pasha was a pasha, but it turns out that a pasha is a

1

man!” A nominalistic thinker generally is not taken in by ideal concepts. Such
people generally understand people better and do not commit mistakes of
self-delusion. The enthusiasm for traditions of realism and abstract concepts
in the very sensitive sphere of civilizational differences between peoples leads
to tragic consequences. John Rawls and his concept of a rationally thinking
society of peoples, which he used in his book The Law of Peoples, offers an
example of this. For Rawls, a rationally thinking society of peoples consists of

liberal societies and hierarchical societies.
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He defines the idealistic concept of a liberal society as a society with law
and order, permeated with the concept of common wellbeing, guaranteeing
that human rights are observed in society. It is not considered at all here that
the idealization of the rights of certain minorities, such as the proponents of
homosexual love, carries serious risks of a creating a schism in a society. Recall
how in Mark Twain’s The Prince and the Pauper, the latter used the government
seal to crack nuts. Using this comparison, I would like to show that, in
unskilled (or, conversely, devious) hands, the extremely abstract category of

human rights can have a destructive force.

The attraction to the realistic tradition of thought is dangerous in that
a bias towards other civilizations and cultures, and even explicit snobbery,
is programmed into it. The Western tradition of individualism is viewed as
obviously the most perfect, as an axiom that requires no proof, despite the fact
that in the majority of countries in the world there is a tradition of viewing

individuals as members of a society, community, and labour collective.

The freedom of self-determination and self-expression, as defined
constitutionally, cannot be extended so broadly as toignore the constitutionally
recognized and valuable preferences of the democratic majority that are the
foundation for the organization of society and thus to raise doubt as to the
historical and cultural self-definition of a nation, its development under
conditions of civil peace and agreement on the basis of an understanding of
the historical, cultural, and other national traditions, as well as responsibility
to future generations.

Enchantment with realism to the detriment of nominalism leads to
inertial thinking. Without any great proof, John Rawls suggests that the
culmination of the development of civilizations is the development of a world
system where the sovereignty of the state must be limited using human rights,
the standards for which are created in one workshop, in one part of the world,
which is clearly always right, because it is the repository of reason. However,
if the human rights concepts of any nation contradict these standards, then
that nation must be counted as one which is in need of forced correction.

Regrettably, John Rawls distorts the ideas of Kant, who wrote that
the first political responsibility of a man is his responsibility to abandon his
natural state and subordinate himself to the standards of rational and fair

law. I do not think that Kant would be pleased to learn that, if human rights
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in one society are not esteemed in accordance with unified standards that do
not account for differences in civilizations, then the liberal avant-garde of the

community of liberal nations has the right to start bombing such a nation.

On the subject of John Rawls’ book, a discussion arose between Rawls
and Jiirgen Habermas. In his address to the World Congress of Philosophy in
Istanbul, Jiirgen Habermas showed that he does not follow in Rawls’ tradition
of realist thought. He stated that, unless we are dealing with genocide or
crimes against humanity, defence of the integrity of forms of life and the usual
way of life of a community of people organized into a nation takes precedence

over abstract principles of fairness on a global scale.

The framework of my address does not enable me to go into the details
of my argument. I will limit myself to the conclusion that the tradition of
realism conceals the risks of hazardous cognitive situations in those cases
where theory is the foundation for policy, i.e. the course of actions taken by
nations. A cognitive situation, an orientation towards the abstract concepts of

a liberal society, a hierarchical society, is certainly not harmless.

Rawls proves, using the abstract concept of justice, the right of civilized
nations to wage ‘just wars’. Jiirgen Habermas is right in stating that the
criteria for assessing whether a law is just or not cannot be translated into the
language of law, and the use of such criteria by nations cannot be verified by
international courts.

Furthermore, there is too much relativism there: who can determine on
a supra-governmental level whether Western legal values deserve universal

acceptance?

Thus, the right of a people to be themselves is the right to have a
historical memory, which is a part of a historical legacy, and the right to have
a national spirit, which, in the case of the Russian people, is the spirit of the
undefeated, and ultimately the right to the identity of a civilization.

4. There has been a debate for many years in jurisprudence on the nature
of constitutional courts —is such a court less a court, and more a qualitatively
new authority? I think that if we assess the procedure for decision making
in constitutional courts and in courts of law, we must acknowledge that the
former differ substantially from ordinary courts, which rule on cases using
simple legal syllogism. It is sufficient for ordinary courts to evaluate the factual
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circumstances of a dispute which arises, to seek a legal norm in the law that
applies to this dispute, and to draw a legal conclusion. Everything is more
difficult in constitutional courts. In addition to the positive constitutional law
contained in the texts of constitutions, in order to make decisions, it is also
necessary to master a much more complex methodology — the methodology
of the philosophy of law.

Only this philosophy can help to find a balance between universal
legal values and those legal values which traditionally separate the majority
of a nation and which are not in any way evidence of its conservatism. To
be different does not mean to be conservative, since there are no generally
accepted criteria in this sphere. The European Court of Human Rights’ claims
that its court system is based on the “sovereignty of universal morals and law”
and that the sovereignty of nations in this connection should be significantly
limited is viewed with scepticism in Russia. It is possible that, after the Second
World War, after the adoption of the Universal Declaration of Human Rights,
man actually became more homo universalis (Latin), but the manifestation
of this concept in the spirit of realism does not cancel out the differences in
civilizations in the spirit of nominalism. Samuel Huntington wrote about this
in his prophetic paper on the clash of civilizations. We can discard Marxism,
but this does not mean that Russians are becoming Westerners.

That is why we strive for our own understanding of our own
constitutional values, and this is part of the right of a people to be themselves.
We cannot accept the Western formulas that are proposed to us regarding the
neutrality of the government on the problem of propaganda of homosexual
love. The freedom to preach homosexual love is associated in our society
with the public indecency discussed by the multinational Russian people. A
pro-gay demonstration may end in beatings and disorder. We cannot accept
such recommendations on the total liberation (liberalization) and propaganda
of human instincts aimed at disrupting the moral authority of the Russian
Orthodox Church.

Our opponents in the West must know that their purely Western legal
values are causing a schism in Russian society. However, the social value of
constitutional law is to reasonably combine the rights of minorities with the
principle according to which the exercising of the rights and freedoms of men
and women cannot be allowed to violate the rights and freedoms of other people.
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In Russia, there is a strong historical tradition of tolerance between the
many peoples populating its territory. Careful respect for national cultures is
a tradition of the Russian state. We did not have a unification of cultures in
the sense that it occurred in Europe during the era when nation states were
created, when many ethnicities and ethnic cultures disappeared. In Russia,
ethnic enclaves have always been preserved, but the price for this was a
contradictory combination of cultural patterns and traditions.

Of course, this circumstance makes our path to perfect superiority of
law longer and more winding. Our opponents in the West need to understand
this. They still adhere to the battle cry, “Be realists: demand the impossible.”






IKINCI OTURUM: Soru-Cevap

Dr. Harjono (Oturum Baskani - Endonezya Anayasa Mahkemesi Eski
ﬁyesi): Son konusma igin tesekkiir ederiz. Bu arada “ortak kader” ifadesinin
yalin bir ifade olmakla beraber Rus halki i¢in ¢ok 6nemli bir anlam1 oldugunu,
Ruslar1 bu Anayasay1 yapmak iizere tesvik ettigini 6grenmis olduk. Halen
vaktimiz var. Soru ve cevaplar icin 15 dakika kadar vaktimiz var, dolayisiyla
simdi tebligde bulunan kisiye soru sormak ya da yorum yapmak tiizere soz
alma zamani. Liitfen sorunuzu kime yonelttiginizi belirtiniz. Pakistan’dan

sorusu olan birini goriiyorum. Sorunuz mu var? Buyurun.

Soru (Pakistan Yiiksek Mahkemesi Uyesi Jawwad S. Khawaja): Bu
sorum ayni zamanda bir agiklama olacak. Rus Hakimin sdylediklerini ¢ok
anlamli buluyorum. Su an Tiirkiye’de oldugumuz icin Nasreddin Hoca
hikdyesine atifta bulunmak isterim. Eminim ki hepimiz Hocay1 biliriz,
Hoca Ozbekistan’da Mulla Nasruddin olarak bilinir. Sanirim Semerkant’ta
dev bir heykeli olan Nasreddin Hoca ile ilgili bir hikdye de var. Hoca, gece
evinde altin bir dirhem kaybeder. Sonra pazara gider ve sokak 15181 altinda
aramaya baslar. Boylelikle, Hocaya “Dirhemini nerede kaybettin?” diye
sorduklarinda “Evimde kaybettim” der ve boylece kendisine eve donmesi
ve dirhemini orada arayip bulmasini sdylerler. Hoca der ki “fakat gece
karanlik ve evimde lamba yok, 151k yok.” Dolayisiyla ¢ok, ¢ok dikkatli
olmaliy1z. Kendi tecriibeme dayanarak sunu soOyleyebilirim ki mutlak
ahlakta muhtemelen evrensellik yoktur. Rusya’dan katilan Hakimin ifade
ettigi husus da bence doguya 0zgii Sufi gelenegini belki de herkesten
daha iyi anlamis olan Carl Young’a atifta bulundugunda dogruydu ve
ben bunun hem bir agiklama hem de bir soru olacagini, sadece Hakime
yonelik degil herkese yonelik bir soru olacagini ifade etmistim. Aslinda,
kendisi soruya cevap verdi. Sorum diger kisilere yoneliktir. Bir tiir
entelektiiel emperyalizme mi bakiyoruz? Belirli diisiince bi¢cimlerine mi
boyun egiyoruz? Elbette ki insan haklara, belirli degerlere ve her seye
iliskin bir evrensellik var. Fakat sanirim bu evrensellik, kiiltiir, gelenek ve
kanunlar ve her birimizin ve her bir ulusun ge¢misi ve tarihi baglamina
yerlestirilmelidir. Fakat bu bir soru degil, bir agiklamadir, ancak kendisinin
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soyledigine katiliyorum. Belki diistindiigiim birkag farkli nokta var, fakat
bunlar hakkinda daha sonra konusabiliriz.

Dr. Harjono (Oturum Bagkani - Endonezya Anayasa Mahkemesi Eski
Uyesi): Rusya Anayasa Mahkemesine bagka bir soru var mi1? Herhangi bir
soru yok, o halde cevabi rica edecegim. Liitfen elinizi kaldiriniz. Liitfen cevab:

alabilir miyiz?

Cevap (Prof. Gadis Gadzhiev - Rusya Anayasa Mahkemesi Uyesi):
Soruya cevap vermeye calisayim ancak konusmamin, tebligimin tamamu
bu soruya iligkindi. Ve cevaben tek soyleyebilecegim, Nasreddin Hoca'y1
hatirlattiginiz igin Size tesekkiir etmek olacak. Nasreddin Hoca Rusya
Federasyonu'nda da meshurdur. Tesekkiir ederim.

Dr. Harjono (Oturum Baskani - Endonezya Anayasa Mahkemesi
Eski Uyesi): Evet, soru yanitlanmis oldu. Baska bir soru gelebilir. Herhangi
bir sorunuz varsa, litfen elinizi kaldiriniz ve sorunuzu sorunuz. Hi¢ soru
yok mu? Bu oturumu sona erdirmek tizere halen 5 dakikamiz var. Peki, bu
oturumu bitirirken, tesekkiir ediyor ve sizi sunum yapan tiim katilimcilar

alkislamaya davet ediyorum.



2nd SESSION: Questions&Answers

Dr. Harjono (Chairman of the Session - Former Member of
Constitutional Court of Indonesia): Well, thank you for the last speech.
Here, we learn that although it is a simple word but it has a very important
meaning to the Russian nation; common fate, so inspired the Russian to make
this constitution. Well, we still have time. It would be 15 minutes to have a
question and answer, so, now is the turn of the floor to ask or to give comment
to the presentator. Please mention directly to whom this question will be to
the targets. I see from Pakistan. Do you have a question, please? Yes.

Question (Judge of Supreme Court of Pakistan Jawwad S. Khawaja):
It is a question as well as a statement. I think what the Judge from Russia
has said makes a lot of sense and it has a lot of relevance all around and
since we are right now in Turkey, I would like to refer to their story of Mulla
Nasruddin Hodja. One, I'm sure all of us are familiar with Hodja, we call him
Mulla Nasruddin. Uzbekistan. I think in Samarkand they have a huge statue,
but there’s a story about him. He loses a gold dirham at night in his house.
Then he goes to the bazaar and starts looking for it under a street light. So,
when people ask him “where did you lose your dirham?”, he says “I lost it in
my house”, so they tell him to go and find it, start looking for it in his house.
He says “but the night is dark and in my house I have no lamp, I have no
light.” So, I think we need to be very very careful. There’s probably in my own
experience no universality of absolute morality. What the Judge from Russia
says, I think, is true when he referred to Carl Young who perhaps more than
anyone else understood the eastern Sufi tradition and I said this is a statement
also, but a question also, a question to everyone, not just to the Judge. In fact,
he has answered the question. The question is to the others. Do we look at
some form of intellectual imperialism, are we subservient to certain ways of
thinking? There is a universality, of course, of human rights, certain values
and all. But I think it has to be contextualized in the culture and tradition and
laws and background and history of each one of us and nations. But it'’s not a
question, it’s a statement, but I agree with what he said. There are a few things

on which perhaps I have a difference but we can talk of those later.
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Dr. Harjono (Chairman of the Session - Former Member of
Constitutional Court of Indonesia): Are there any questions for the Russian
Constitutional Court? There are no questions, I will ask to answer the question.
Raise your hands, please. If there are questions. No question? Well, please.

Will you please answer?

Answer (Prof. Gadis Gadzhiev - Judge of Constitutional Court of
Russia): I try to answer this question, but I think all my speech, all my report
is devoted to the answer to this question. And only one that I can say in answer
is that I thank you for the memory of Hodja Nasruddin. Hodja Nasruddin is
also famous in the Russian Federation. Thank you.

Dr. Harjono (Chairman of the Session - Former Member of
Constitutional Court of Indonesia): Ok. The question has been answered.
Maybe another question we wait for. If there are any questions, please raise
your hand and address your question. No question? We have still 5 minutes
to end this session. Still 5 minutes your right to ask the presentator here. No
question? May I ask you? Ok, I'll end this session and thank you, and may I
Invite to give an applause for all of them?



Uciincii Oturum

“Anayasa Yargisinda Yorum Yontemleri”

Oturum Baskani

Prof. Dr. Ziihtii Arslan
Tiirkiye Cumhuriyeti Anayasa Mahkemesi Uyesi

Konusmacilar

Dato Seri Paduka Hj Kifrawi bin Dato Paduka Hj Kifli
Brunei Yuiksek Mahkemesi Bagkani

Dog. Dr. Ali Riza Coban
Tiirkiye Cumhuriyeti Anayasa Mahkemesi Boliimler Bagraportorii

Dr. Serdar Giilener

Tiirkiye Cumhuriyeti Anayasa Mahkemesi Raportér Hakim

Tun Arifin bin Zakaria
Malezya Federal Yiiksek Mahkemesi Baskani






OTURUM BASKANI: Prof. Dr. Ziihtii Arslan

Cok tesekkiirler. Umarim diin aksamki yemek keyifli ge¢mistir ve
konuklarimiz istirahat etme imkani bulmusglardir. Bilimsel toplantimizin
tglincli oturumunu agtyorum ve bu oturumumuzun bashigi “Anayasa
Yargisinda Yorum Metotlar1”. Dort seckin konusmacimiz var ve 6ne siirdiikleri
esas diisiinceyi bize anlatmak igin on bes dakikalar1 bulunmaktadir. Izin verin
Sayin Dato Kifli ile baslayayim. Kendisi, Brunei Yiiksek Mahkemesi Bagkani.
Buyurunuz liitfen. On bes dakikaniz var.






CHAIRMAN OF THE SESSION: Prof. Dr. Ziihtii Arslan

Thank you very much. Good morning everybody I hope you enjoyed
last night’s dinner and you had an opportunity to have a rest. I am opening
the third session of the congress and the topic of the congress is “The Methods
of Interpretation in Constitutional Justice”. We have four speakers, four
distinguished speakers, and they have fifteen minutes each to tell us their
main arguments. Let me start with Mr. Dato Kifli. He is the Chief Justice of the
Supreme Court of Brunei. Okay, the floor is yours. You have fifteen minutes.






Anayasa’nin Yorumlanmasinda Yiiksek
Mahkeme’nin Roli

Dato Seri Paduka Hj Kifrawi bin Dato Paduka Hj Kifli
Brunei Yiiksek Mahkemesi Baskani

1. Brunei Dartlissalam’da Yiiksek Mahkeme Kanunu, Yiiksek bir
Mahkemenin kurulmasimni ve bagvurulara bakmasini 6ngortir.

Kanunun 6. Boliimiinde, Yiiksek Mahkemenin bir Kayit Mahkemesi

olmasi ve asagidaki unsurlardan olustugu belirtilir

(a) Tk yarg: yetkisini ya da istinaf mahkemesinin cezai ve hukuki
yetkilerini kullanan Ust Mahkeme ve

(b) Temyiz mahkemesinin cezai ve hukuki yetkilerini kullanan Temyiz
Mahkemesi (Yargitay).

2. Istinaf Mahkemesi Kanunu, Istinaf Mahkemelerinin kurulmasini
ongormektedir. Singapur’daki Bolge Mahkemeleri ya da Malezya'daki Sulh
Mahkemelerinin muadili olan bu Istinaf Mahkemeleri kararlarma kars:
bagvuru yapilabilir.

3. Alt Mahkeme Kanunu, Sulh Ceza Mahkemesinin, Cocuk
Mahkemelerinin ve Kiiciik Anlasmazliklara Bakan Idare Mahkemelerinin

kurulmasini 6ngormektedir.

4. Seriat Mahkemesi Kanunu, en ¢ok ceza gerektiren Seriat suglar1 ve
Islam Aile Hukuku ile ilgili Seriat davalarina bakan Seriat Mahkemelerinin

kurulmasini 6ngdrmektedir.

5. Mahkemelerimiz, her zaman oldugu gibi, gerek ceza gerekse hukuk
davalarinda taraflarin haklarini koruyan kararlar ve emirler vererek adalet
dagitmakla gorevlidir.

Brunei Dartiissalam’da, anayasal meseleleri ele alan ayr1 bir Anayasa
Mahkemesi bulunmamaktadr.
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Yiiksek Mahkeme Kanunu’nun 16. B6liimii, Ust Mahkemenin hukuki

yetkisinin asagidaki unsurlardan olusmasini ongérmektedir

(a) Ingiltere’deki Yiiksek Mahkemenin, Yiiksek Mahkemenin Aile ve
Yargiclar Kurulu Boliimiiniin sahip oldugu ve kullandig1 yetki 6lciisiinde,

benzer mahiyetteki ilk yarg: yetkisi ve

(b) Tlk yarg1 yetkisi veya istinaf mahkemesinin yetkisi olsun, bu kanunca
ya da bagka bir mevzuat ile verilebilecek olan bunun gibi bagka bir yetki.

Ingiliz Mahkemelerinin anayasa hukuku meselelerini ele alma
konusunda yargi yetkilerinin olmasindan &tiirii, Brunei Dariissalam Ust
Mahkemesi de, Yiiksek Mahkeme Kanunu'nun 16. Boliimii kapsaminda,
baktig1 davalarda ileri siiriilen anayasal meseleleri ele almaya yonelik olarak

ayn yetkiye sahip bulunmaktadir.

6. 2004 yilinda yapilan bir Anayasa degisikligi sonucunda, Mahkeme,
ontindeki davanin yargi denetimine kadar gidip gitmeyecegi konusunda
birka¢ defa Brunei Anayasasinin madde 84C’sinin anlamina iliskin olarak
karar vermek zorunda kaldi.

Anayasanin Madde 84C(1)inde yargi denetimi seklindeki hukuk
yolunun, Brunei Dariissalam’da mevcut olmadig1 ve olmayacag belirtilmistir.

Yiizbas: Hjh Huraizah Binti Hj Duraman, Yiizbas: Mohd Kamarul Faezal Bsn
Hj Murni, Tegmen Erne Binti Hj Sanif, Tegmen Hj Md Adzim Bin Hj Shariffuin,
Pehin Datu Singamanteri, Albay Dato Seri Paduka Haji Awg Mohammad Yasmin
Bin Haji Umar, Tiimgeneral Dato Paduka Seri Haji Aminuddin Ihsan Bin, Dato Seri
Paduka Hj Abidin, Albay Haji Jofri Bin Haji Abdullah, Albay Hjh Huraizah Binti
Hj Duraman, Saniklar1 (Davalilari) Sultan Hazretlerine Brunei Kraliyet Silahli
Kuvvetlerindeki hizmetlerinin sona ermesini tavsiye etmeleri dolayisiyla
dava ettiler. Ust Mahkeme sunu kabul etti ki; “Anayasa’nmin madde 84C’sinde,
bir karar1 diizenleyen herhangi bir usul gereklilig¢ine uygunlukla ilgili bir mesele déhil
olmak iizere, Majeste adina hareket eden bir taraf ya da herhangi bir kamu gorevinin
yerine getirilmesinde Majeste adina ya da Majestenin yetkisi ddhilinde hareket
eden bir taraf tarafindan hicbir karara kars: dava acilmayacagina tam olarak agiklik

getirilmigtir.”

Yakin ge¢misteki bir dava olan Dyg. Hjh Afsah Bte Hj Adol karsi Yaakub
bin Israil davasinda (Basvuru No.9, 2013), Sikayetci (Davaci), Sultanlik

Makaminin onayni aldiktan sonra tapu siciline kaydedilmis arazinin Saniga
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(Davaliya) transferinin, Arazi Kanununun Béliim 28 (3) kapsaminda Sanigin
dolandiricilik veya yanlis beyana taraf olmasi gerekgesiyle, iptal edilmesi
icin Ust Mahkemeye bagvurdu. Sikayet¢i (Davaci), Tapu Kaydinin Arazi
Kanununun 29. Boliimii kapsaminda diizeltilmesi i¢in bagvuru yapti. Temyiz
Mahkemesi (Yargitay), Bagskan (Ust Mahkemedeki) 6niindeki davanin yarg:

denetimine kadar gitmeyecegine hitkmetti.

Mortimer, P. (Temyiz Mahkemesi'nin hiikmiinii verirken) sunu ifade
etti ki;

“Bagkan tarafindan verilen kararlar, hicbir surette, bu hiikiimlere aykiri
diismezler. Bu, ne bir yarg1 denetimidir ne de bir dnlem olarak gosterilen bir yarg:
denetimidir. Bagkan tarafindan yapilan aciklamalar ve verilen kararlar, arazi transferini
onaylayacak kararlara yonelik degildir fakat Arazi Kanunu hiikiimleri kapsaminda ve
su anda dikkatimizi verdigimiz orf ve ddet hukuku icinde yapilmaktadir.”

7. Anayasa’nin Madde 2(1)'inde gesitli anayasal gorevler (“Bassavct”,
“Sayistay Baskani”), Kurumlar (“Bakanlar Kurulu”, “Naiplik Konseyi”,
“Yasama Meclisi”) ve Tiiziikler (“I¢tiiziik”), vs. tanimlanmaktadir.

Madde 2(6)'de belirtilmektedir ki “Bu Anayasa’da aksi ongoriilmedikce ya
da baglam aksini gerektirmedikce, Istimlak Kanunu (Béliim 4) tiim diger mevzuatin

yorumu icin gecerli oldugu iizere bu Anayasa’nun yorumu icin de gecerlidir.”

Genel olarak tiim kanunlarin yorumlanmasinda yararlanilan kanun,
Anayasa hiikiimlerinin yorumlanmasinda ve yapilmasinda Mahkemelere

yardimci olur.
Anayasa’nin Madde 86(1)'inde su dngoriilmektedir ki:

“86. Sultan Hazretleri, bu Anayasa hiikiimlerinin herhangi birinin anlama,
yorumu, amaci, stmrt ile ilgili bulunan, béyle bir anlam, yorum, amag, simirdan
dogan herhangi bir meseleyi, (bu mesele hakkinda) bir karar verilmesi icin Madde (7)
uyarmea kurulan “Yorum” Mahkemesi'ne havale edebilir.

(2) Bir mahkeme oniindeki herhangi bir yasal islemde boyle bir mesele
ortaya c¢iktiginda, Sultan Hazretleri, bu mahkemeye meseleyi “Yorum”
Mahkemesine havale etmesi yoniinde veya meseleyi kendisine, sorunu
“Yorum” Mahkemesine sevk etmesi gerekenin Sultan Hazretleri oldugunu
arz ederek, havale etmesi yoniinde talimat verebilir ve Sultan Hazretleri bu

havaleyi alinca meseleyi “Yorum” Mahkemesi'ne havale edebilir:
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Ancak bu, mahkemenin “Yorum” Mahkemesince Onceden karara
baglanmis bir meseleyi havale etmemesi sartiyla olur.

(3) Eger Sultan Hazretleri bu meseleyi “Yorum” Mahkemesine havale
etmezse, havaleyi yapan mahkemeyi durumdan haberdar eder ve mahkeme
bunun iizerine, dniindeki yasal islemleri baslatir.

(4) Bu Madde kapsaminda kendisine havale edilen herhangi bir
mesele {izerine “Yorum” Mahkemesinin ¢ogunlugunun vermis oldugu karar,
Mahkemenin bir karari olarak addedilir; ve Mahkemenin herhangi bir karari,
yazili hale getirilip Resmi Gazete’de yayimlanir ve Gazetenin hazirlanip
basilmasi yoluyla ortaya konabilir.

(5) Madde (2) kapsamindaki havale uyarinca Sultan Hazretlerinin
“Yorum” Mahkemesine bir havale yapmasi durumunda, Sultan Hazretleri,
“Yorum” Mahkemesi kararmin meseleyi havale etmis olan mahkemeye

iletilmesini saglar.

(6) Bu Madde kapsaminda “Yorum” Mahkemesinin kendisine havale
edilmis herhangi bir meseleye iliskin olarak verdigi karar, tiim sahislar i¢in
baglayic1 ve kesindir ve dogrulugundan siiphe edilemez veya herhangi
bir mahkemeye yapilacak bagvurunun konusu olamaz ya da herhangi bir
mahkemece yapilacak denetime tabi tutulamaz.

(7) “Yorum” Mahkemesi 3 tiyeden olusur-

(a) Bir tlkede yiiksek diizeyde yargiclik gorevinde bulunmus ya da
bulunan, veya bir tilkede en az 20 y1l avukatlik yapmais bir sahis olan Baskan;

(b) Bir tilkede en az 10 y1l avukatlik yapmuis bir sahis olan bir iiye; ve

(c) Herhangi bir iilkeden olup Islam Dinini 6greten, Islam hukukunda
gorev almis ya da alan veya Islam hukuku uzmani olan bir sahis olan bir iiye.

Baskan ve diger iiyeler, Sultan Hazretlerinin Devlet Belgesi olan Resmi
Miihrii ile atanirlar ve Sultan Hazretleri i¢in ¢alisirlar.

(8) Sultan Hazretleri, zaman zaman meseleleri karara baglama ya da
havale etme hususunda izlenecek prosediir ile ilgili kurallar1 olusturabilir,
degistirebilir veya kaldirabilir, ve de “Yorum” Mahkemesi iiyelerine Konsolide
Fondan 6denecek {icrete iliskin diizenlemeler yapabilir.

(9) “Yorum” Mahkemesi 6nceki kararlarinin herhangi birinden sapabilir
(ayrilabilir).
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Anayasa'nin ilanindan bu yana, Sultan Hazretleri, Mahkemeye
herhangi bir Anayasa hiikmiiniin anlami, yorumu ile ilgili bir meseleyi Madde
86(7) uyarinca kurulmus olan “Yorum” Mahkemesine havale etmesi yoniinde

talimat vermis degildir.

Mahkeme ise, Sultan Hazretleri meseleleri “Yorum” Mahkemesine
havale etsin diye, Anayasa’min herhangi bir hitkmiiniin yorumu ile ilgili
bir meseleyi simdiye kadar Sultan Hazretlerine havale etmis degildir. Su
ana kadar, davadaki taraflar, Sultan Hazretlerinin meseleleri “Yorum”
Mahkemesine havale etmesi i¢in, bu meselelerin Sultan Hazretlerine havale

edilmesi yoniinde Mahkemeye bir basvuru yapmamuislardr.






The Role of the Supreme Court in the
Interpretation of the Constitution

Dato Seri Paduka Hj Kifrawi Bin Dato Paduka Hj Kifli
Chief Justice of Supreme Court of Brunei

1. In Brunei Darussalam the Supreme Court Act provides for the
establishment of a Supreme Court and to provide for the hearing of appeals
from such Court.

Section 6 of the Act states that the Supreme Court shall be a Court of
Record and shall consist of

(a) the High Court which shall exercise original appellate criminal and
civil jurisdiction and

(b) the Court of Appeal which shall exercise appellate criminal and civil
jurisdiction

2. The Intermediate Court Act provides for the establishment of the
Intermediate Courts. Any appeal against the orders of the Intermediate Court

equivalent to District Courts in Singapore or Sessions Court in Malaysia
(would be heard by the Court of Appeal).

3. The Subordinate Court Act provides for the establishment of the

Magistrate’s Court, Juvenile Courts, and Small Claims Tribunals.

4. The Syariah Court Act established the Syariah Courts which deal
with Syariah cases which comprising mainly cases involving Syariah criminal

offences and Islamic Family Law cases.

5. Our Courts, as usual, are busy dispensing justice by making
decisions and orders which protect the rights of the parties in both criminal
and civil cases.

In Brunei Darussalam, there is no separate Constitution Court which
deals with constitutional cases.
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Section 16 of the Supreme Court Act provides that the civil jurisdiction
of the High Court shall consist

(a) of original jurisdiction and authority of a like nature and extent to
that held and exercised by the Chancery, Family and Queen’s Bench Divisions
of the High Court in England; and

(b) such other jurisdictions, whether original or appellate as may be
conferred upon it by this or any other written law.

Since the English Courts have jurisdiction in dealing with
constitutional law issues, therefore, the Brunei Darussalam High Court has
the same jurisdiction under section 16 of the Supreme Court Act to deal with
constitutional issues which are raised in the cases dealt by the Brunei High
Court.

6. As a result of an amendment to the Constitution in 2004, the Court
had to decide on the meaning Article 84C of the Brunei Constitution in several

cases whether the proceedings before the court amount to a judicial review.

Article 84C(1) of the Constitution states that the remedy of judicial
review is and shall not be available in Brunei Darussalam.

In Capt.(Rtd) Hjh Huraizah Binti Hj Duraman 1% Appellant, Capt. (Rtd)
Mohd Kamarul Faezal Bin Hj Murni 2"* Appellant, Lt. (Rtd) Erne Binti Hj Sanif 3™
Appellant, Lt.(Rtd) Hj Md Adzim Bin Hj Shariffudin 4™ Appellant AND YB Pehin
Datu Singamanteri Col.(Rtd) Dato Seri Paduka Haji Awg Mohammad Yasmin Bin
Haji Umar 1° Respondent, Major General Dato Paduka Seri Haji Aminuddin Thsan
Bin POKSM Dato Seri Paduka Hj Abidin 2" Respondent, Col.(U) Haji Jofri Bin
Haji Abdullah 3" Respondent (High Court) (Civil Suit Nos.117,118,119 & 120
of 2010) the 1% Appellant Capt.(Rtd) Hjh Huraizah Binti Hj Duraman sued the
Defendants (Respondents) for their action in recommending to His Majesty
the Sultan that her service in the Royal Brunei Armed Forces be terminated.
The High Court held that; ‘Article 84C of the Constitution makes it perfectly
clear that no litigation be brought against any decision by any party acting on
behalf of His Majesty or any party acting on his behalf or under his authority
in the performance of any public function including any question relating to

compliance with any procedural requirement governing such decision.’

In a recent case Dyg. Hjh Afsah Bte Hj Adol v Yaakub bin Israil Civil Appeal
No.9 of 2013, the Plaintiff applied in the High Court, to set aside the transfer
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of land to the Defendant which has been registered after getting approval
from the Sultan-In Council on the grounds that the Defendant was a party to
fraud or misrepresentation under section 28(3) of the Land Code. The Plaintiff
applied for the Land Register to be rectified under section 29 of the Land
Code. The Court of Appeal ruled that the proceedings before the Chief Justice
(in the High Court) do not amount to judicial review.

Mortimer, P. (giving the judgment of the Court of Appeal) stated; ‘With
the greatest respect, the orders made by the Chief Justice do not, in any way,
contravene these provisions. This is not a judicial review nor is it a judicial
review dressed up as an action. The orders and declarations made by the
Chief Justice are not directed towards the decisions to approve the transfer of
land but are made under the provisions of the Land Code and at common law

to which we now turn.”

7.Article 2(1) of the Constitution defines the various constitutional
posts (‘Attorney General’, ‘Auditor General’), Bodies (‘Council of Ministers’,

‘Council of Regency’, ‘Legislative Council’) Rules (‘Standing Orders’) etc.

Article 2(6) provides that, ‘Save as otherwise provided in this
Constitution or required by context, the Interpretation and General Clauses
Act (Chapter 4) shall apply to the interpretation of this Constitution as it
applies to the interpretation of all other written laws.’

The Courts are assisted by the same law, used in the interpretation of
all laws in general, in the interpretation and construction of the provisions of

Constitution.
Article 86(1) of the Constitution provides that:

‘86. (1) His Majesty the Sultan and Yang Di-Pertuan may refer any
question involving, arising from, relating to, or in connection with, the
meaning, interpretation, purpose, construction, ambit or effect of any of the
provisions of this Constitution to the Interpretation Tribunal established in

accordance with Clause (7) for its determination.

(2) When any such question arises in any legal proceedings before any
court, His Majesty the Sultan and Yang Di-Pertuan may direct that court to
refer such question to the Interpretation Tribunal or that court shall refer such
question to His Majesty the Sultan and Yang Di-Pertuan, with a submission
that His Majesty the Sultan and Yang Di-Pertuan should refer that question
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to the Interpretation Tribunal, and upon receiving such reference His Majesty
the Sultan and Yang Di-Pertuan may refer such question to the Interpretation
Tribunal:

Provided that the court shall not refer such question which has already
been decided by the Interpretation Tribunal.

(3) If His Majesty the Sultan and Yang Di-Pertuan does not refer such
question to the Interpretation Tribunal, he shall cause the court by whom the
reference thereof was made to be so informed, and the court shall thereupon
proceed with the determination of the legal proceedings before it.

(4) The decision of a majority of the Interpretation Tribunal upon any
question referred to it under this Article shall be deemed to be a decision of
the Tribunal; and any decision of the Tribunal shall be in writing and shall
be published in the Gazette, and may be proved by production of the Gazette.

(5) In the case of a reference made by His Majesty the Sultan and
Yang Di-Pertuan to the Interpretation Tribunal pursuant to a reference
under Clause (2), His Majesty the Sultan and Yang Di-Pertuan shall cause
the determination of the Interpretation Tribunal to be communicated to the
court by which the question has been referred and, in such case, that court
may make such provision as may be just as to the costs of, and incurred
by, such reference.

(6) The determination of the Interpretation Tribunal in any question
referred to it under this Article shall be binding and conclusive upon all
persons, and shall not be called in question in or be subject to any review by

or appeal to any court.
(7) The Interpretation Tribunal shall consist of 3 members —

(a) a Chairman who shall be a person who holds or has held high
judicial office in any country, or has for at least 20 years been engaged in legal
practice in any country;

(b) one member who shall be a person who has for at least 10 years been

engaged in legal practice in any country; and

(c) one member who shall be a person from any country who professes
the Islamic Religion who holds or has held office in Islamic law or is an expert

in Islamic law and jurisprudence.
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The Chairman and other members shall be appointed by His Majesty
the Sultan and Yang Di-Pertuan by Instrument under the State Seal, and shall
hold office during His Majesty the Sultan and Yang Di-Pertuan’s pleasure.

(8) His Majesty the Sultan and Yang Di-Pertuan may from time to time
make, amend orrevokerulesrelating to the procedure tobe followed inreferring
or determining questions under this Article, and may make arrangements as
to the remuneration to be paid to members of the Interpretation Tribunal,
which remuneration shall be charged on the Consolidated Fund.

(9) The Interpretation Tribunal may depart from any of its previous
decisions.’

Since the Proclamation of the Constitution His Majesty The Sultan and
Yang Di-Pertuan has not directed the Court to refer any question relating to
the meaning, interpretation and construction of any of the provisions of the
Constitution to the Interpretation Tribunal established in accordance with
Article 86(7).

The Court, also, so far has not referred any issues involving
interpretation of any of the provisions of the Constitution to His Majesty so
that His Majesty should refer the issues to the Interpretation Tribunal. The
parties in legal proceedings, so far, have not applied to the Court to refer such
issues to His Majesty for His Majesty to refer the issues to the Interpretation

Tribunal.






Anayasa Mahkemesi: Anayasanin Yorumlayicisi
m1 Yoksa Bireysel Haklarin Koruyucusu mu?

Dog. Dr. Ali Riza Coban
Tiirkiye Cumhuriyeti Anayasa Mahkemesi Béliimler Bagraportorii

Sayin Baskanlar, Seckin Hakimler, Baylar, Bayanlar,

Burada olmak benim igin bir ayricalik ve onurdur. Bu Kongreyi

diizenleyenlere bana bu firsat1 sunduklari igin tesekkiir etmek isterim.

Sunumuma bir soru ile baslamak isterim: Anayasa mahkemelerinin
rolii nedir? Anayasay1 yorumlamak mi1 yoksa bireysel haklar1 korumak mi1?
Cogunuz boyle bir soruyu gereksiz bulabilir ¢ilinkii cevap oldukga basittir:
her ikisi de! Anayasa mahkemelerinin rolii, bireysel haklarin anayasanin

yorumu yoluyla korunmasidir.

Buna karsin, sanirim bu soru anayasa sikdyetlerini ya da bireysel
basvurulari karara baglama yetkisi olan mahkemeler i¢in, 6zellikle de bireysel
basvuru sisteminin tam anlamiyla uygulandigi mahkemeler i¢in son derece
onemlidir. Tam anlamiyla bireysel basvuru ile demek istedigim, mahkeme

kararlarina kars: bireysel bagvuru yapmanin miimkiin oldugu sistemlerdir.

Tam anlamiyla bireysel bagvuruyu getirmekteki amacin bireysel haklar:
korumak oldugu dogrudur ve anayasa mahkemeleri bu haklar: anayasanin
yorumu yoluyla koruyabilirler. Boylece, anayasa mahkemelerinin bireysel
basvurularda oynadigi roliin iki yonii vardur. {1k olarak, bireysel bagvurunun
amaci, basvuranin haklarmin ihlalinden dogan zararin tazmin edilmesi
yoluyla bireysel adaleti saglamaktir. Bu, bireysel basvurunun stibjektif
islevidir. Bireysel bagvurunun ikinci islevi ise, anayasa mahkemesine temel
haklarla ilgili anayasal hiikiimleri yorumlama imkaninin sunulmas: yoluyla
anayasal adaleti saglamaktir. Anayasa mahkemesi kararmin bu yonii, somut
basvurunun 6tesine geger ve genel mahkemeler dahil diger devlet mercilerinin
izlemek zorunda oldugu bir yetki olusturur. Bu, bireysel basvurunun objektif

islevidir. Bu iki islevi ayirmak miimkiin degildir ve her iki islev de es zamanh



292 Anayasa Yargis1 31 (2014)

olarak gerceklestirilir. Fakat bu islevlerden biri, bireysel basvuru kurumunu

diizenlerken merkeze alinabilir.

Anayasa mahkemelerinin bireysel haklar1 korumadaki rolii,
ikincildir. Bireysel haklar1 korumadaki baslica sorumluluk, yasama,
ylriitme ve yargi organlarina aittir. Boylece, bireysel haklarinin ihlal
edilmis oldugunu diisiinen bir bireyin ilk olarak yetkili idari ve yarg:
organlarina basvurmasi gerekir. Yani, bagvuran, bireysel basvuru
yapmadan oOnce kanunca oOngoriilen tiim hukuk yollarinm1 genel
mahkemeler araciligiyla tiiketmis olmalidir. Genel mahkemeler, ihlalin
giderme imkanina sahip olmalidirlar; eger buna sahip olmazlarsa, o halde
anayasa mahkemesinin ikincil bir rolii olur. Bagka bir ifadeyle, bireysel
basvuru ikincil bir hukuk yoludur. Alternatif bir hukuk yoludur; ihlalden
etkilenen sahis genel mahkemelere gitmelidir ve ugradig1 zarar tazmin
edilmezse, o zaman anayasa mahkemesine gitmelidir. Boylelikle, bireysel
basvuru sistemi, ancak tiim diger hukuk yollarinin ise yaramadig1 ortaya
ciktiginda, uygulanmalidir. Bu “subsidiarite (tamamlama)” ilkesine gore,
ayrica basvuran, ihlal iddiasi ile genel mahkemelere basvurmus olmalidir.
Bu ihlal iddiasi ile bagvuru yaptiktan sonra eger basvuranin bir hukuk

yolu kalmadiysa, Anayasa Mahkemesine gidebilir.!

Anayasa mahkemelerinin temel haklarin korunmasindaki bu ikincil
rolii, bireysel bagvuru sisteminin anayasa yargis1 odakli olmasim gerektirir.
Eger sistem bireysel adalet odakli olarak diizenlenirse, 0 zaman anayasa
mahkemeleri muazzam is yiikii ile kars1 karstya kalabilir. Ulkenin en yiiksek
mahkemesi olarak anayasa mahkemesi, milyonlarca vatandasin temel
hak sikayetlerini ele alamaz. Anayasa mahkemesi, anayasay1 yorumlar
yorumlamaz ve anayasal bir hakkin ihlal edildigini tespit eder etmez, anayasa
mahkemesinin goriisliniin yasama, yiiriitme ve yargi organlarinca izlenmesi
gerekir ve anayasaya aykiri diizenlemelerin ve uygulamalarin ortadan
kaldirilmas1 gerekir. Fakat eger genel mahkemeler, anayasa mahkemesinin
ictihadini izlemeyi reddederlerse, o halde benzer bagvurular gelmeye devam
edecektir ve hangi 6nlemler alinirsa alinsin, anayasa mahkemesi ¢ok kisa bir

stirede iflasini ilan edecektir.

1 Luis Lopez-Guerra, ECtHR and Turkey-II: Constitutional Complaint and ECtHR, TAA
(2010), sf.63
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Boylece, bireysel basvurunun basarisini temin etmek i¢in, anayasa
mahkemesininictihadiniizleme agisindan anayasa mahkemesi ve diger yiiksek
mahkemeler arasinda karsilikli bir anlayzs ve isbirliginin gelistirilmesi gerekir.
Bu anlamda, bir yandan, anayasa mahkemesi yetkili yiiksek mahkemelerin
kanuna iliskin yaptiklari yoruma miidahale etmekten kaginmalidir; diger
yandan, diger yiiksek mahkemeler anayasa mahkemesinin anayasaya iliskin
yaptig1 yorum yoluyla olusturulan anayasa mahkemesi i¢tihadina uymalidir.
Bir kanunun yorumlanmasi ve anayasanin yorumlanmas: arasinda kalin
bir ¢izgi ¢ekmenin kolay olmamasina ragmen, hem anayasa mahkemesinin
hem de diger yiiksek mahkemelerin kendi yetkilerinin siirlarinin farkinda

olmalari muhtemel bir yetki uyusmazhigini 6nleyecektir.

Anayasa mahkemesi ve diger yiiksek mahkemeler yetki
uyusmazligindan kaginsalar ve diger yiiksek mahkemeler anayasa mahkemesi
igtihadini harfiyen izleseler bile, yine de anayasa mahkemesi her insan haklar:
ihlalini gidermeye kalkisirsa agir is yiikii altinda ezilebilir.

Bu, kesinlikle Almanya, Ispanya, Slovenya ve ATHM’de olup bitendir.
Bu iilkelerde, giderek artan sayida basvuru, mahkemelerin gercekten ilgili
davalari ele alma kapasitesine yonelik olarak engel teskil etti ve gecikmelerin
artmasina sebep oldu. Binlerce dava igin sadece kabul edilemezlik karar:
yazmak, mahkemelerin kaynaklarinin ve vaktinin ¢ogunu aldi. Sonug olarak,
sistemin siirdiiriilemezligini gorerek, yukarida anilan tiim iilkeler, son yirmi
yilda sistemlerini yeniden diizenlediler ve bireysel basvuru kavramini,
anlamini 6nemli 6lgiide degistirdiler.

Bu egilim, bireysel basvurunun anayasaya uygun hale getirilmesi
olarak tanimlanabilir. Bagka bir ifadeyle, bireysel bagvurunun en 6énemli rolii,
haklarin korunmas: olmaktan ¢ikip anayasalarin yorumlanmasi seklinde
degisti. Bu degisimin Ispanya’da en radikal, Almanya’da daha iliml ve
ATHM'de en 1limli degisim oldugu goriildii. Tiim bu sistemlerde, sistemin
etkililigini artirmak ve mahkemelerce verilen karar sayisini artirmak igin
birkag yapisal reform yapildi. Bu reformlarda kabul edilebilirlik kriterleri de
daha kati hale getirildi. Fakat bu tedbirler sistemin etkililigini temin etmek
tizere yeterli olmadiklarindan, bireysel basvuruyu daha anayasa yargisi
odakli kilan yeni 6nemli kabul edilebilirlik kriterleri getirildi. Bu onemli
kabul edilebilirlik kriterlerinden biri, basvurunun “temel olarak anayasal 6nemi”
(Almanya’da) veya “6zel anayasal bagintist” (Ispanya’da) seklindedir. Bu kritere
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gore, ancak temel anayasal 6nemi haiz basvurular kabul edilebilirler. Benzer
bir kriter ise, bagvurunun kabulii icin bagvuranin ugradigi zararin asgari
agirlik esigini ge¢mesini gerektiren de minimis non curat preator (kiiglik seyler

hakime gotiiriilemez) ilkesidir.

Avrupa Insan Haklar1 Koruma Sistemi ile baglamak gerekirse, 1998
yilindaki 11 No.lu Protokoliin getirdigi onemli yapisal degisikliklerin
ardindan, 14 No.lu Protokol ile de usule ve esasa iliskin olarak sistem tizerinde
baz1 ek degisiklikler yapildi. 14 No.lu Protokol ile yapilan esas degisiklik,
yeni bir kabul edilebilirlik kriterinin getirilmesidir. S6zlesme nin madde 35(3)

(b)’'sine eklenen yeni hiitkme gore:

“ Asagidaki hallerde Mahkeme, 34. madde uyarimca yapilan bireysel basvurular
kabul edilemez bulur:...

b) Basvurucunun Onemli bir zarar gormemis olmasiy, megerki Sozlesme
ve Protokolleri ile giivence altina aliman insan haklarina saygi ilkesi basourunun
esastan incelenmesini gerektirsin. Ancak ulusal bir mahkeme tarafindan geregi gibi
incelenmemis hicbir dava bu gerekge ile reddedilemez.”*

Bu kabul edilebilirlik kriteri, uzun vadede mesnetsiz davalarin daha
hizli bir sekilde sonlandirilmalarini saglamak i¢in Mahkemeye basvurularin
kabuliinde daha fazla esneklik getirmek ve Mahkemeye kaynaklarimni
Sozlesme’nin yorumu agisindan 6nemli olan davalara yogunlagtirma imkan

vermek tizere getirildi®.

Bu hiikiim, ATHM koruma sisteminin anayasayallagmasina yonelik en
onemli adimlardan biridir. Fakat Strazburg koruma sisteminin bu degisiklikle
anayasallasmis oldugu soylenemez. Daha ziyade, temel haklarin korunmasi
ve anayasallastirilmasi arasinda bir orta yol bulunmustur. Bu hiikme gore,
Mahkeme yalmizca basvuranin onemli bir zarara ugradigi bagvurulari
inceleyecektir. Fakat eger insan haklarina yonelik saygi basvurunun esasina
iliskin bir inceleme gerektirirse, kabul edilemezlik karar1 bu kritere dayanarak

verilemez.

2 Bu konudaki raporu goriiniiz, www.echr.coe.int/NR/rdonlyres/D4E1DEBF-BC2B-4BBS-
93FD-2A4956731E0F/0/RAPPORT_RECHERCHE_New_admissibility_criterion_EN.pdf

3 Xavier-Babtiste Ruedin, “De minimis non curat the European Court of Human Rights: The
Introduction of a New Admissibility Criterion (14 Nolu Protokol Madde 12)” (2008) E.H.R.L.R.
Say1 1, sf. 81.
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Haziran 2010 tarihinde 14 No.lu Protokoliin yiiriirliige girmesinden bu
yana, yeni kabul edilebilirlik kriteri beklenen etkiyi yaratamadi, ama giderek
Mahkeme bunu daha da fazla uygulamaktadir.

Fakat Strazburg sisteminde tam olarak anayasallasmis bir alan vardir.
AIHM, Biiyiik Daire’ye havale edilmis olan davalarin kabuliinde anayasal
onem testini uygulamaktadir. Avrupa Insan Haklari Sozlesmesinin 43.
maddesine gore, davadaki bir tarafin davanin Biiyiik Daireye havale edilmesi
yoniindeki talebi, ancak dava S6zlesme ve protokollerinin yorumunu ya da
uygulanmasini etkileyen ciddi bir sorun dogurur veya genel anlamda énem
teskil eden ciddi bir meseleyi icerirse, kabul edilir. Boylece, ATHM sisteminin
baz1 davalarin Biiyiik Daire tarafindan incelenecek kadar 6nemli olmadigini

kabul ettigi ileri siiriilebilir*.

Strazburg koruma mekanizmasmnin giderek anayasallagtigmi one
siirebilir ve bu mekanizmanin gelecekte daha da anayasa yargis: odakli hale
gelecegini umabiliriz. Herhangi bir mahkeme veya yarg: niteliginde yetki
kullanan herhangi bir makamin kararinin iptali i¢in emirname/miizekkere
(certiorari) ¢ikarma yetkisinin ABD Yiiksek Mahkemesine verildigi gibi

AIHM' e verilmesini savunan hukukcular bile vardir.®

Benzer bir anayasallasma egilimi de ulusal diizeydeki anayasa
yargilarinda goriilebilir. Is yiikii sorununun {istesinden gelmek amaciyla,
i¢ hukukta Anayasa Mahkemelerine iliskin kanunlar, bireysel basvurularin

kabuliiniin daha da zorlastirilmasi igin degistirilmislerdir.

1990’1 yillarda yeni bir kabul edilebilirlik kriteri, Federal Anayasa
Mahkemesi Kanununa eklendi. Madde 93a uyarinca, bir anayasa sikayeti
temel anayasal énem tasidig1 6l¢iide kabul edilir. Eger sikayet sahibi, sikayeti
karara baglamanin reddedilmesi sonucunda 6zellikle ciddi bir zarar gorecek
olursa durum yine bdyle olabilir. Bagka bir ifadeyle, bir sikayet ancak temel
olarak anayasal 6nem tasiyorsa veya sikdyetin ele alinmasinin reddedilmesi
biiytiik bir zarara sebep olabiliyorsa kabul edilebilir.

Federal Anayasa Mahkemesi, bu kritere aciklik getirmistir. Anayasa
Mahkemesinin yerlesik igtihadina gore, bir sikayet, Temel Kanuna dayanarak

4 Xavier-Babtiste Ruedin, sf. 97.
5  Temyiz Bagvuru Miizekkeresi hakkindaki aciklamay1 goriiniiz, www.techlawjournal.com/
glossary/legal/certiorari.htm
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otomatik olarak yanit verilemeyecek ve Federal Anayasa Mahkemesi i¢tihad1
ile agtkliga kavusturulmamis ya da kosullarin degismesi nedeniyle yeni
bir agiklik getirme ihtiyacinin ortaya ¢ikmasia yonelik bir anayasal sorun
ortaya koyarsa, temel olarak anayasal onem tasir. Boylelikle anayasal sorunun
cevabina iliskin ciddi stipheler olmalidir. Anayasal bir sorunun temel olarak
anayasal onem tasidigmin bir gostergesi, bilhassa hukuk literatiiriinde
konu ile ilgili bir anlasmazlik oldugu veya Anayasa Mahkemesi disindaki
mahkemelerin i¢tihadinda bunun farkli cevaplar: oldugu olabilir®. Bir anayasa
sikayetinde ele aliman meseleler, anayasa igtihadinda daha &nceden ele

alinmigsa, bu anayasa sikayetinin temel olarak 6nem tasimadig: sdylenebilir.

Anayasa sikayetinin temel olarak anayasal 6nem tasidigini kanitlamak
basvurana diiser’. Anayasa sikayeti sisteminin siibjektif islevini kaybetmis
oldugu ve objektif islevinin bu degisiklikle 6ne ¢ikmis oldugu genel olarak
ileri stirtilmektedir®.

Ispanyol sistemindeki gelismeler benzer sekilde ilerledi ve daha radikal
bir degisim oldu. Amparo basvurusu (Anayasa sikayeti) ile ilgili olarak
Anayasa Mahkemesi oniindeki prosediire iligkin birka¢ reformdan sonra,
2007 yilinda Ispanya Anayasa Mahkemesi Kanununda énemli bir degisiklik
yapildi. Madde 50 (1) (b) uyarinca, anayasal korumaya yonelik anayasa
sikayeti (amparo), ancak Anayasa’nin yorumlanmas: ve uygulanmasina veya
etkililigine ve temel haklarmn igeri§inin ya da kapsaminin belirlenmesine
yonelik ayirict 6zelligi agisindan 6zel anayasal énem tasidiginin goriilmesi
sebebiyle kabul edilebilir. Bagsvuranin, usule iliskin sekli sartlara ilaveten,
basvurusunun anayasal Onemini de gerekcelendirmesi gerekir. Usul
sartlarin1 karsilamak, bir bagsvuranin anayasal haklari ihlal edilmis olsa bile
basvurusunun Anayasa Mahkemesince incelenmesini saglamasi icin yeterli
olmayacaktir. Boylece, Kanun metninde basvuranin bagvurusunu yaparken
sikayetinin anayasal dnemini gerekcelendirmek zorunda oldugu belirtilerek
ek bir sart getirilmistir. Aksi takdirde, eger gerekcelendirmezse, mahkeme,
basvurunun hicbir sekilde 6zel nem tasimadigini ifade ederek (basvurunun)
kabul edilebilirligi hakkinda ret karar: verebilir.

6 BVerfGE 90, 24-25 (8.2.1994)
7 Ece GOZTEPE, Anayasa Sikdyeti, AUHF Yayinlari no.530, Ankara, 1998, 5.97
8 Ece G@ZTEPE, a.g.e.,s. 112-113
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2007 reformu, amparo basvurusunun iglevine iliskin olarak tam bir
degisim getirdi. 2007 reformuna kadar, bu sikayet temel haklara yonelik bir
ihlale kars: bir hukuk yolu olarak goriilmekteydi. Mahkemenin, boylece,
kanunda belirlenmis sekil sartlarina uyan ve temel haklarmn ihlaline isaret
eden davalar1 kabul edip karara baglamas: gerekirdi. Fakat 2007 reformundan
sonra, amparo basvurusuna yaklasim tamamen degisti. Yeni yaklasim objektif

yaklasim olarak tanimlanabilir.

Yeni yaklagimin ardindaki felsefe, temel haklarin korunmasinin genel
mahkemelerce yerine getirilecek bir gorev olmasidir. 12 kisilik bir mahkeme
icin 45 milyon 1spanyol vatandasin temel haklarinin gergek bir teminati
olmak imkansiz bir gorevdir. Eger bu haklar giivence altina alinacaksa, bu,
genel mahkemeler araciligiyla olmalidir. Genel mahkemelerin basvuranlarla
dogrudan, aninda ve daha genis bir temas: vardir ve boylelikle 6nemli olan,

bu temel haklara yonelik genel koruma saglamaktur.

Sonug olarak, yeni yaklasima gore, Anayasa Mahkemesinin roli,
0zel anayasal Oonem arz eden davalara iliskin karar vermek olacaktir ki
bu davalarda verilen mahkeme kararmna, temel haklarin uygulanmas: ve
yorumlanmasi konusunda diger mahkemelere ve ayni zamanda hiikiimete ve
hatta yasama organina bir kilavuz, bir yonerge olarak gerek duyulmaktadir.
Boylece, mahkemenin rolii, Anayasay:r yorumlamak, kilavuzluk etmek,
koordine etmek, birlestirmektir, ancak bu tiir davalara iliskin karar vermek

Ozel onem arz eder.

Bu anlamda Ispanyol sisteminin o6zelligi, 6zel anayasal &nemin
mutlak bir gereklilik oldugu ve basvuranin ugradig1 zararin biiyiikliigtiniin
basvurunun Mahkemece kabul edilmesini etkilemeyecegidir. Bagvuran temel
haklarinin ihlali sonucunda biiytiik zarar gormiis olsa bile, basvuru, anayasal
onemi gerekgelendirilmedikce, kabul edilmeyecektir. Boylece, Ispanyol
amparosunun (anayasa sikayetinin) tamamen Anayasa’ya uygun hale
getirildigi soylenebilir.

Ispanyol Anayasa Mahkemesi, 2009 y1linda bir emsal karar ile yeni kabul
edilebilirlik kriterine agiklik getirdi®. Anayasa Mahkemesinin bu kararma

gore, bu davalarda 6zel anayasal 6nem asagida belirtilen unsurlardan olusur;

9 25.6.2009 tarihli 155/2009 say1li kararin ingilizce gevirine bakiniz www.tribunalconstitucional.
es/en/jurisprudencia/restrad/Pages/JCCI1552009en.aspx
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a) Anayasa Mahkemesinin herhangi bir i¢tihadinin bulunmadigi,
korumaya tabi temel bir hakkin bir yoniinii ya da bu hakka iliskin bir sorunu

ortaya koyan bir bagvuru,

b) veya s6z konusu davada oldugu gibi, i¢ yansima stirecinin bir sonucu
olarak veya ortaya ¢ikan yeni sosyal gergekler, ya da temel hakkin igeriginin
diizenlenmesi ile ilgili diizenleyici degisiklikler, ya da Ispanya Anayasasi’nin
madde 10.2’sinde belirtilen uluslararasi anlagsmalarin ve sbdzlesmelerin
yorumlanmasi ile gorevlendirilmis kurumlarin kurami ve 6gretisindeki bir
degisiklik nedeniyle, Anayasa Mahkemesinin 0gretisini degistirmesini ya da

acikliga kavusturmasini gerektiren bir durum;

c) veya temel haklarin ihlal edildigi iddiasi, bir kanundan ya da genel
mahiyetteki baska bir hiikiimden kaynaklaniyorsa;

d) veya eger temel hakka yonelik bir ihlal, kanunun yinelenen
yorumundan kaynaklaniyorsa ki Anayasa Mahkemesi bu yorumun temel
hakka halel getirdigini addeder ve Anayasa’ya uygun baska bir yorum
acgiklamanin gerekli olduguna inanir;

e) veya bagvuruda ileri siiriilen temel hakka iliskin Anayasa Mahkemesi
ictihadina olagan yargi mercileri tarafindan genel ve miikerrer olarak
uyulmadiginda, veya ya anayasa Ogretisini farkli bir bicimde yorumlama ya
da anayasa Ogretisini baz1 davalarda uygulayip digerlerinde kabul etmeme

seklinde temel hakka iliskin celiskili kararlar oldugunda;

f) veya bir mahkemenin Anayasa Mahkemesi igtihadina itibar etme
yoniindeki yiikiimlaltigiinii acik¢a reddetmesi halinde (OL] (Yargiya iligskin
Temel Kanun) madde 5);

g) veya kisacasi, ileri siiriilen konu, genel, sosyal ya da ekonomik
yansimalari olan ya da, yalnizca degil ama bilhassa, haklarin belirli bigimde
se¢im ya da parlamento yoluyla korunmasina yol agabilecek genel siyasi
sonuglar1 ve etkileri bulunan hukuki bir meselenin ortaya konmasina sebep

oldugu icin s6z konusu davanin Stesine gectigi zaman.

Tiirk Anayasa Mahkemesi Kanunu (2011) bu 6rnekleri izledi ve madde
48 (2)'de 6nemli bir kabul edilebilirlik kriterine yer verdi. Bu hiikme gore,
Mahkeme Anayasanin uygulanmasi ve yorumlanmasi agisindan ya da temel
haklarin kapsami ve sinirlarmnin tespiti igin dnem tasimayan ve de bagvuranin

ugradigl onemli bir zarar1 icermeyen basvurulari reddedebilir.
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Bu hiikiim Alman mevzuatina daha yakin olup, bu hiikiimle bireysel
bagvurunun objektif ve siibjektif islevleri arasinda bir orta yol bulmaya galisilir.
Dolayisiyla, Anayasanin yorumlanmasi agisindan herhangi bir nemli mesele
ortaya koymayan basvurular, bagvuran énemli bir zarara ugrayincaya kadar,
reddedilecektir.

Tiirk Anayasa Mahkemesi simdiye dek hi¢bir bagvuruyu anayasal
onem arz etmemesi nedeniyle reddetmis degildir. Bu, oldukca normal
goriilmelidir ¢linkii bireysel basvuru sistemi ¢ok kisa bir siire 6nce getirildi ve
Mahkeme hentiz hicbir alanda i¢tihadini net olarak olusturmadi. Fakat bazi
alanlarda Mahkeme ictihad1 olusturulunca gelecekte bu kriter bazinda baz:

kabul edilemezlik kararlar1 goriirsek sasirmamaliyiz.

Sonug itibariyla, diinyada higbir yerde Anayasa Mahkemelerinin
vatandaglarin temel haklarini koruyamadiklarmi soyleyebilirim. Temel
haklarin korunmasi, genel mahkemelerin gorevi olmalidir. Anayasa
Mahkemelerinin roliiniin, Anayasalar1 yorumlamakla ve genel mahkemelere
yol gostermekle sinirli olmas: gerekir. Anayasal 6nem arz eden davalarda
temel haklarmn objektif savunucular1 ve yorumlayicilarr olarak Anayasa
Mahkemeleri, daha alt ya da genel mahkemeler i¢in Anayasanin kesin

yorumunu saglamalidirlar.

Beni sabirla dinlediginiz i¢in ¢ok tesekkiir ederim.






Constitutional Court: Interpreter of Constituton or
Protector of Individual Rights?

Ali Riza Coban
Associate Professor, Chief Rapporteur of Sections,
The Constitutional Court of Turkey

HonourablePresidents, Distinguished Judges, Ladiesand Gentlemen,

It is great privilege and honour for me to be here. I would like to thank

organisers for this opportunity.

I would like to start my presentation with a question: what is the
role of constitutional courts? Is it to interpret the constitution or to protect
individual rights? Most of you may find such a question unnecessary because
the answer is quite simple: both! The role of constitutional courts is protection
of individual rights through interpretation of constitution.

Nevertheless, I think this question is extremely important for the courts
which have jurisdiction to decide individual applications or constitutional
complaints, especially for those which have full individual application
system. I mean by full individual application the systems where individual

application against court judgments is possible.

It is true that the aim of introduction of full individual application is to
protect individual rights and constitutional courts may protect those rights
through interpretation of the constitution. So we can say that there are two
aspects of the role constituonal courts playing in individual applications.
Firstly, the aim of individual application is to provide individual justice
through redressing violation on the applicant’s rights. This is the subjective
function of the individual application. Second function of individual
application is to provide constitutional justice through creating an opportunity
for constitutional court to interpret constitutuional provisisons relating to
fundamental rights. This aspect of the judgment of the constitutional court
transcends the concrete application and creates an authority which must be
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followed by other public authorities including ordinary courts. This is the
objective function of individual application. It is not possiple to separate
these two functions and both functions are realized simultaneously. But one
of these functions can be put into the center when organising the institution

of individual application.

The role of constitutional courts in protection of individual rights is
subsidiary. The primary responsibility in protecting individual rights belongs
to the legislative, executive and judicial organs. Therefore, an individual who
thinks that his/her individual rights have been violated, firstly should apply
to the competent administrative and judicial organs. That is, the applicant
must have exhausted all the remedies provided by law by means of the
ordinary courts before filing an individual application. The ordinary courts
must have the opportunity to remedy the violation; if they don’t do that, then
the Constitutional Court has a subsidiary role. In other words, the individual
application is a subsidiary remedy. It is not an alternative remedy; the affected
person cannot choose between going to ordinary courts and going to the
Constitutional Court. The affected person must go to the ordinary courts and
if he doesn’t get remedy, then he must go to the Constitutional Court. So, the
individual application will be employed only when all other judicial remedies
have been proven useless. According to this principle of subsidiarity, also, the
applicant must have invoked the alleged violation at the ordinary courts. It
has to be demonstrated to tell the ordinary courts that this fundamental right
has been violated. Then, after invoking this violation, if the applicant does not

have a remedy, he can go before the Constitutional Court'.

This subsidiary role of constitutional courts in protection of
fundamental rights requires individual application system to be constitutional
-justice -focused. If the system is organised as individual-justice-focused
then constitutional courts can face enourmous workload. The constitutional
court as the highest court of the country can not deal with all fundamental
rights complaints of millions of citizens. As soon as the constitutional court
interpreted the constitution and found violation of a constitution right,
the opinion of the constitutional court should be followed by legislative,
executive and judicial organs and unconstitutional regulations and practices

1 Luis Lopez-Guerra, ECtHR and Turkey-II: Constitutional Complaint and ECtHR, TAA
(2010) s.63
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should be eradicated. But if ordinary courts refuse to follow the precedence of
the constitutional court, then similar applications will inevitably countuniue
to come and whatever precautions are taken, the constitutional court will

declare bancrupty in a very short time.

Therefore, in order to guarantee the success of individual application,
a mutual understanding and cooperation should be developed between
the constitutional court and other high courts in terms of following the
precedence of the constitutional court. In this regard, on the one hand, the
constitutional court should refrain interfering with the interpretation of
law by competent high courts; on the other hand, other high courts should
obey the precedence of constitutional court established by interpretation of
constitution by the constitutional court. Although it is not easy to draw a bold
line between interpretation of a law and interpretation of constitution, self-
conscienceness of both constitutional court and other high courts of limits of

their competences will prevent a possible conflict of competences.

Even if the constitutional court and orher high courts refrain from
conflict of competence and other high courts strictly follow the precedence
of the constitutional court, still constitutional court may be squeezed under
heavy workload if it dares to redress every human rights violation.

This is exactly what happened in Germany, Spain, Slovenia and the
ECtHR. In those coutries, growing number of applications hamperred the
capacity of the courts to deal with the really relevant cases and provoked
growing delays. Just writing an inadmissibility decision for thousands of
cases took most of the time and resources of the courts. As a result, seeing the
unsustatainability of the sysyem, all the above mentioned countries reformed
their systems in last two decades and changed considerably the very concept,

the very meaning of individual application.

This trend can be defined as the constitutionalisation of individual
application. In other words, the prime role of individual application changed
from protection of rights to interpretation of constitutions. This change was
most radical in Spain, more moderate in Germany and most moderate at
the ECtHR. In all of those systems several structural reforms were made to
increase the effectiveness of the system and to increase the numbet of decisions
delivered by the Courts. Admissibility criteria were also made much stricter

in those reforms. But since those measures were not enough to guarantee the
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effectiveness of the system, new substantive admissibily criteria which made
individual application more constitutional juctice focused were introduced.
One of those substantive admissibility criteria is “fundamental constitutional
significance” (in Germany) or “special constitutional relevance” (in Spain) of
the application. According to this criterion only the applications which have
fundamental constitutional significance can be admitted. A similar criterion
is the maxim of de minimisnon curat preator which requires a minimum level
of severity of disadvantage suffered by the applicant for admission of the

application.

To start with European Human Rights Protection System, following
the subtantive structural changes by Protocol No. 11 in 1998, Protocol No.
14 made some extra procedural and substantive changes in the system.
One of the main innovations of Protocol No. 14 is the introduction of a new
admissibility criterion. Acoording to new provision added in Article 35(3) (b)
of the Convention:

“The Court shall declare inadmissible any individual application submitted
under Article 34 if it considers that:. ..

(b) the applicant has not suffered a significant disadvantage, unless respect
for human rights as defined in the Convention and the Protocols thereto requires an
examination of the application on the merits and provided that no case may be rejected
on this ground which has not been duly considered by a domestic tribunal.”?

This admissibility criterion was introduced to give the Court more
flexibility in the admission of applications in order to enable a more rapid
disposal of unmeritorious cases in the long term and to give the Court the
possibility to concentrate its resources on cases which are significant for the

interpretation of the Convention®.

This provision is one of the most important steps towards
constitutionalistaion of ECtHR protection system. But it can’t be said that
Strasbourg protection system has been constitutionalised by this change.

2 Seeforareport on thisissue, http://www.echr.coe.int/NR/rdonlyres/D4E1DEBF-BC2B-4BB8-
93FD-2A4956731E0F/0/RAPPORT_RECHERCHE_New_admissibility_cirterion_EN.pdf

3 Xavier-Babtiste Ruedin, “De minimis non curat the European Court of Human Rights: The
Introduction of a New Admissibility Criterion (Article 12 of Protocol No.14)” (2008) E.H.R.L.R.
Issue 1, p.81.
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Rather a compromise was established between constitutionalisation and
protection of fundamental rights. According to this provision the Court
will examine only applications which the applicant suffered a significant
disadvantage. But if respect for human rights requires examination of the
merits of the application, inadmissibility decision cannot be given on the basis
of this criterion.

Since the entry into the force of Protocol No.14 in June 2010, new
admissibility criterion could not created the expected effect, but gradually the
Court is appliying it more and more.

But there is an area which is fully constitutiolised in the Strasbourg
system. ECtHR is applying constitutional significance test in admission of
cases referred to the Grand Chamber. According to Article 43 of the ECHR,
the request of any party to a case that the case be referred to the Grand
Chamber shall be accepted only if the case raises a serious question affecting
the interpretation or application of the ECHR of the protocols thereto, or a
serious issue of general importance. So it can be argued that the sysyem of the
ECHR considers that some cases are not important enough to be considered
by the Grand Chamber*.

We can argue that Strasbourg protection mechanism is getting gradually
constitutionilised and we can expect it will be more constitutional justice
focused in the future. There are even some people who defend the power of
Certiorari to be given to the ECtHR like US Supreme Court’.

Similar constitutionalisation tendency can also be observed in national
constitutional jurisdictions. In order to tackle with workload problem national
constitutional court laws have been amended to make admission of individual
complaints more difficult.

In 1990s a new admissibility criterion was added to the the Federal
Constitutional Court Act. According to Article 93a a constitutional complaint
shall be accepted in so far asit has fundamental constitutional significance. This
can also be the case if the complainant suffers especially grave disadvantage as
a result of refusal to decide on the complaint. In other words, a complaint can

4  Xavier-Babtiste Ruedin, p.97.

5  See for explanation about Writ of Certiorari, http://www .techlawjournal.com/glossary/legal/
certiorari.htm
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be accepted only if it has fundamental constitutional significance or refusal

may cause grave disadvantage.

The Federal Constitutional Court clarified this criterion. According to
the Constitutional Court’s established case-law a complaint has fundamental
constitutional significance if it raises a constitutional question which cannot be
authomotically answered on the basis of Basic Law and has not been clarified
by the case-law of the Federal Constitutional Court or with respect to which
new need for clarification has arisen due to the change of circumstances.
There must therefore be serious doubts as to the answer to the constitutional
question. An indication that a constitutional question has fundamental
constitutional significance may in particular be the fact that there has been
a dispute about the question in the specialised litreture or there has been
different answers to it in the case-law of the nonconstitutional courts®. It can
be said that a constitutional complaint has no fundamental constitutional
significance if the issues that it addresses have already been dealt with in

constitutional case-law.

It is for the applicant to prove that constitutional complaint has
fundamental constitutional significance’. It is generally argued that
constitutional complaint system has lost its subjective function and objective

function of it has come to the fore by this change®.

The developments in Spanish system has also followed a similar pattern
and change was more radical. After several reforms relating to the procedure
before constitutional court relating to the amparo, a substantive change was
made in the Spanish Constitutional Court Law in 2007. According to Article
50 (1)(b) a constitutional protection claim (amparo) can only be accepted if it
justifies a decision about the content by the Constitutional Court because of
its special constitutional significance (especial transcendencia constitucional),
which shall be seen in terms of its relevance for the interpretation and
application of the Constitution, or for the effectiveness thereof, and for
determining the content or scope of fundamental rights. The applicant should

also justify constitutional revelance of his application in addition to formal

6 BVerfGE 90, 24-25 (8.2.1994)
7 Ece GOZTEPE, Anayasa Sikayeti, AUHF Yayinlari no. 530, Ankara, 1998, s. 97
8 Ece G@ZTEPE, a.g.e., s. 112-113
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procedural requirements. Meeting procedural requirements will not be
enough for an applicant to make his claim be examined by the Conatitutional
Court even if his constitutional rights were violated. So, the text of the Law
established an additional requisite saying that the applicant, when presenting
his application, must justify the constitutional relevance of his claim.
Otherwise, if it is not justified, then the court might reject the admissibility

saying that it has not any kind of special relevance in it.

The reform of 2007 introduced a complete change on the function of
amparo complaint. Until the reform of 2007, this complaint was conceived as
a remedy against any violation of fundamental rights. The court, therefore,
should admit and decide on those cases which complied with the formal
requirements of the law and presented signs of a violation of fundamental
rights. But after the reform of 2007 the approach to amparo complaint has
completely been modified. The new approach can be defined as objective

approach.

The philosophy behind the new approach is that protection of
fundamental rights is a task to be performed by the ordinary courts. It is an
impossible task for a court of 12 persons to be a real guarantee of fundamental
rights of 45 million Spanish citizens. If these rights are guaranteed, this must
be via ordinary courts. They have a direct, immediate and wider contact with
the applicants and therefore, what is important is to have a general protection

of these fundamental rights.

Consequently, the role of the Constitutional Court, according to the
new approach, would be to decide on those cases which present a special
constitutional relevance, on which a decision of the court is needed as an
orientation, as a guideline, as a directive to the other courts, as well as to
the administration and even to the legislative power on the application and
interpretation of fundamental rights. So, the role of the court would be to
interpret the Constitution, to give guidelines, to coordinate, to unify, but

deciding on those cases would present a special relevance.

The peculiarity of Spanish system in this regard is that special
constitutional relevance is an absolute requirement and severity of
disadvantage suffered by the applicant would not affect admission of
the Court. Even if the applicant suffered grave disadvantage as a result of

violation of his fundamental rights, the application will not be admitted
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unless contitutional relevance of it is justified. So it can be said that Spanish

amparo has completely been constitutionalised.

The Spanish Constitutional Court clarified new admissibility criterion
by a leading case in 2009°. According to this judgment of the Constitutional
Court in these cases would be special constitutional relevance;

a) that of an appeal which raises a problem or facet of a fundamental right
subject to protection on which there is no case law of the Constitutional court,

b) or that the occasion requires that the Constitutional Court clarify
or change its doctrine, as a consequence of a process of internal reflection, as
occurs in the case in question, or due to the new social realities which have
arisen, or regulatory changes relevant for the configuration of the content of
the fundamental right, or a change in the doctrine and theory of the guarantee
bodies entrusted with the interpretation of the international treaties and
agreements referred to in art. 10.2 SC;

c) or when infringement of the fundamental rights claimed originates

from the law or another provision of a general nature;

d) or if the violation of the fundamental right derives from reiterated
case law interpretation of the law that the Constitutional court deems to be
damaging to the fundamental right, and on which it believes it necessary to

declare another interpretation pursuant to the Constitution;

e) or when the Constitutional Court case law on the fundamental right
alleged in the appeal is not being complied with in a general and reiterated
manner by ordinary Jurisdiction, or there are contradictory judgments on the
fundamental right, either by interpreting the constitutional doctrine in a different

manner, or by applying it in some cases and not recognising it in others;

f) or in the event that a court clearly declines its duty to respect the case
law of the Constitutional Court (art. 5 OLJ);

g) or, in short when the matter raised, despite the fact that it is not
included in any of the aforementioned cases, transcends the case in question

because it raises a legal issue which has general and relevant, social or

9  See for English translation of the judgment dated 25.6.2009 No. 155/2009 http://www.
tribunalconstitucional.es/en/jurisprudencia/restrad/Pages/JCC1552009en.aspx
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economic repercussions, or has general political consequences, effects which
above all could lead in particular, although not exclusively, to specific electoral

or parliamentary protection of rights.

The Turkish Law of Constitutional Court (of 2011) has followed these
examples and enshirined a substantive admissibility criterion in Article 48(2).
According to this provision, the Court may dismiss applications which do not
bear significance for the enforcement and interpretation of the Constitution
or for the determination of the scope and limits of fundamental rights, and

which do not involve significant damage sustained by the applicant.

This provision is more close to German regulation and tries make
a comprimise between objective and subjective functions of individual
application. Accordingly the applications which does not raise any significant
question in terms of interpretation of constitution will be rejected unless the

applicant suffered a significant damage.

The Turkish Constitutional Court has not rejected any application up
to now because the application does not have constitutional significance. This
must be considered quite normal since individual application was introduced
a very short time ago and the Court has not established case-law in any
field clearly yet. But it must not be suprising if we see some inadmissibility
decisions on the basis of this criterion in the future once the case-law of the

Court is established in some areas.

As aresult I can say that constitutional courts nowhere in the world are
capable of protecting fundamental rights of citizens. Protection of fumdamental
rights must be the task of ordinary courts. The role of constitutional courts
should be limited to interpreting constitutions and guiding ordinary courts.
As an objective defender and interpreter of fundamental rights in cases which
have constitutional significance, constitutional courts should provide decisive
interpretation of the constitution to the inferior or ordinary courts. Thank you

very much for your patience.






Bireysel Basvuru ve Anayasal Denetimde Anayasal
Yorum: Anayasa Yargisi Sistemini Iki Farkli Boyut
Araciligiyla Anlama

Dog. Dr. Serdar Giilener
Tiirkiye Cumhuriyeti Anayasa Mahkemesi Raportor Hakim

Giris

Temel haklarm ve 6zgiirliiklerin korunmasinda anayasa mahkemelerinin
tistlendikleri roliin bu zamanda ikili bir yapis1 vardir. Bir yandan, Anayasalarm
istiinliiglinii en {ist diizeydeki norm olarak temin etme suretiyle siyasi giiclerin
keyfi eylemlerinin 6nlenmesi, 6te yandan, bireylerin temel hak ve dzgiirliiklerine
iliskin olarak ortaya ¢ikan ihlallerin tespiti vardir. Mahkemeler, her iki islevi de
yerine getirmek i¢in, anayasalar1 yorumlayarak acik olmayan ve muglak olan
normlari anlasihir kilma gorevini iistlenirler. Bu noktada ortaya ¢ikan esas sorunlar,
norm denetimi ve bireysel bagvurulara iliskin olarak yapilan yorumlardaki
farkhliktir. Anulan farkliigmn ortaya cikisy, bu incelemede referans noktasi olarak
Tiirkiye Cumhuriyeti Anayasa Mahkemesine deginerek anlatilacaktir. Tlk olarak,
Anayasa yargisinca iistlenilen ikili rolden bahsedilecek ve daha sonra Mahkemenin

kisa bir stire once “kadinin evlenmeden dnceki soyadimi” kullanmalarna iliskin vermis

oldugu bireysel bagvuru karart ile ilgili bir degerlendirme yapilacaktir.

Bireysel Bagvuru Sarkacinda Anayasal Yorum-Anayasal Denetim

Devlet, hiyerarsik normlar sistemine dayanan merkezi bir hukuk
diizenidir. Is boliimii temeli {izerine kurulu olan Devlet organlari, bu normlari
olusturur ve uygularlar. En alt diizeyde mahkemelerin, yani kanun uygulayict
kurumlarin normlar: yer alirken, kanunlar yasa koyucularca ¢ikarilan genel
normlardir. Orf ve adet kurallar ikinci konumdadirlar. Ne var ki, normlar

hiyerarsisinin en {istiinde yer alan norm anayasadir.' Anayasay1 temel norm

1 Bakiz, H.Kelsen, Pure Theory of Law, Max Knight, Ceviri, Ikinci Alman Baski, The Lawbook
Exchange, Clark, New Jersey-2005
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yapan hukukun etkililigi ilkesidir ve tim normlarin gegerliligini saglayan
yine bu ilkedir.> Boylece, anayasanin en {ist diizeyde oldugu bir normlar
hiyerarsisi mevcuttur. Diger normlarin en {iistiin norm olan anayasaya
uygunlugu gerekliligi temelinde yatan bu hiyerarsi, anayasa yargisimin
ortaya ¢ikmasma da neden olmustur. Bu cercevede, anayasal denetim
yasama organinca yapilan yasal diizenlemeleri en {istiin norm olan anayasa
agisindan degerlendirmek ve anayasaya aykiri diizenlemeleri iptal etmek
olarak tanimlanabilir® S6z konusu denetimin 6n kosulu, “yorum” yoluyla
uygulanacak anayasa normunun anlamini ortaya koyarak olusturulur. Agik

olmayan ve muglak olan bir anayasa normunun anlami agik hale getirilir.

Modern anayasaciligin bir iriinii olan anayasal denetim, kapsami
yukarida agiklanan denetimin yiiriitildiigii baslica mekanizma olarak
anayasal diizendeki yerini almistir. Baslangicta ABD’de ortaya ¢ikan ve 20.
ylizyil itibari ile hizla Avrupa geneline yayilan anayasal denetim, giintimiizde
norm hiyerarsisinin en iist diizeyine yerlestirilen anayasanin istiinligiini
temin etmek suretiyle iktidar partisinin keyfi eylemlerini énlemeye yonelik
olarak anayasaciligin bir araci olarak pek ¢ok {ilke tarafindan istifade
edilmektedir.

Anayasal denetiminbu 6zelligi, bu denetimin temel hak ve 6zgiirliiklerin
koruyucusu olma islevini {istlenmesini de saglamistir. Anayasal denetim,
siyasi gii¢ ilizerinde bir denge saglamay1 hedefleyen bu islevi bagaril sekilde
yerine getirdigi ol¢iide demokratik mesruiyetini saglar ya da saglamlagtirir.
Anayasa yargisi sisteminin kurulmasi seklinde tanimlanabilecek olan bu
durumun norm denetimi ve bireysel bagvuru yoluyla temin edilme potansiyeli
bulunmaktadir. Boylece, hem temel hak ve 6zgiirliiklerin korunmas: hem de

anayasal denetimin demokratik mesruiyeti giivence altina alinmis olur.*

Insan haklarmnin uluslar {istii anlamda korunmas, Tkinci Diinya Savasi
sonrasi bilhassa Avrupa’nin yeniden yapilanmasinin temel unsurlarindan
birini teskil etmistir. Bu kapsamda, atilan en 6nemli adimlar, Avrupa Insan
Haklar1 Sozlesmesi'nin (ATHS) kabul edilmesi ve bu Soézlesme yoluyla

2 Adnan Giiriz, Hukuk Felsefesi, 5. Baski, Siyasal Kitabevi, Ankara-1999, s.343.

3 Alec Stone Sweet, “Constitutional Courts and Parliamentary Democracy”, West European
Politics, Cilt. 25, No.1, 2002, s.77.

4 Bu konuyla ilgili olarak bakimiz Serdar Giilener, Tiirkiyede Anayasa Yargisinin Demokratik
Mesrulugu, On Iki Levha Yayinlari, Istanbul-2012.
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bolgesel diizeyde c¢alisacak bir insan haklari mahkemesinin (ATHM)
kurulmasi olmustur. Avrupa modelinin 6ne c¢ikmasini saglayan baslica
ozelligi, temel hak ve 6zgtirliiklerinin ulusal diizeyde ihlal edilmis oldugunu
ileri siiren bireylere ATHM’e dogrudan basvuru hakkini vermesidir. Bireysel
basvuru olarak adlandirilan bu mekanizma, zaman iginde pek cok {ilke
tarafindan kabul edilmis ve bu {ilkelerin vatandaslara bireysel basvuru
hakki taninmistir.

Kapsamu agisindan bir fark varmis gibi goriinmesine ragmen, bireysel
basvuru yolu 0zii itibartyla, mahkemelerin onlerindeki somut davalarla
ilgili yorumlarmi temel hak ve oOzgiirliiklerin anlamini ortaya koyacak
bicimde yapmalarina imkan verir ki boylece anayasanin baglayici niteliginin
yargl sisteminin tiim unsurlarinca kabul edilmesini saglamis olur.’ Bireysel
basvurunun stibjektif islevi olarak adlandirilabilecek olan bu durumda, hem
bireyin hak ve 6zgiirliikleri korunur hem de anayasa yargisina iliskin ictihat
gelistirilir.®

Belirli bir dereceye kadar bir ideal iizerine ele alinmis olan Anayasal
denetim ve bireysel basvuru arasindaki iliski, anayasal yoruma iliskin olarak
gercek anlamda bir goriis birligine vararak degerlendirilebilir mi? Bu soruya
Avrupa Insan Haklari Sozlesmesi'nin ulusal hukuktaki konumuna atifta

bulunarak cevap vermenin faydali olacag: diisiincesindeyiz.

Sweet’in ifade ettigi tizere, Devletler Sozlesme’yi anayasaya uygun hale
getirirler, S6zlesmeyi bir “gdlge anayasaya” doniistiirerek anayasal sistemlerine
dahil ederler”. Sweet bu konudaki 6rnekleri soyle agiklar:

Avrupa Insan Haklar1 Sozlesmesinin etkisi iilkeden iilkeye
degismektedir. Baz1 iilkelerde (Belgika, Fransa, Birlesik Krallik, Hollanda,
Isvicre gibi) Avrupa Insan Haklar1 S6zlesmesi hukukta atilan her adimda bir
etki birakirken, diger baz {iilkelerde ise (Almanya, italya, Irlanda, Ispanya
gibi) ulusal diizenlemelerin gelismesine yardim etmektedir. Ayrica, bazi

5 Musa Saglam, Anayasa Mahkemesinin Yeniden Yapilandirilmasi: Norm Denetimi ve Bireysel
Bagvuruyu Inceleyecek Kurullar, s.2.

6  Buisleve iliskin olarak bakiniz Bahadir Kiling, “Karsilagtirmali Anayasa Yargisinda Bireysel
Basvuru (Anayasa Sikayeti) Kurumu ve Tiirkiye Acisindan Uygulanabilirligi”, Anayasa
Yargisi, Anayasa Mahkemesi Yayinlari, 25, 2008, s.26-28.

7 Alec Stone Sweet’i goriiniiz, On the Constitutionalisation of the Convention: The European
Court of Human Rights as a Constitutional Court, 2009, www.works.bepress.com/alec_stone_
sweet/33.
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iilkeler (Norvec ve Isveg gibi) Avrupa Insan Haklar1 Sozlesmesini kendi ulusal

yapilar1 icin 6rnek almaktadirlar.

Tiirk Anayasa Mahkemesinin “Evli Kadinin Soyad:” Karar

Tiirk hukuk sisteminde, Anayasa normlar hiyerarsisinde en fiist
diizeydedir. Kanunlar Anayasa'nin altinda yer alirlar. Tiirk Anayasa
Mahkemesinin anayasal denetim bazinda kanunlarin Anayasa’ya uygun
olup olmadiklarini incelemesi gereklidir. Ne var ki, Anayasa’nin 90. maddesi

yukaridaki duruma bir istisna getirir:

Madde 90: ...

"Usuliine gore yiiriirliige konulmus milletlerarast anlagmalar kanun
hiikmiindedir. Bunlar hakkinda Anayasaya aykirilik iddiasi ile Anayasa Mahkemesine
basvurulamaz. (Ek ciimle: 7.5.2004-5170/7 Md.)Usuliine gore yiiriirliige konulmus
temel hak ve dzgiirliiklere iliskin milletleraras: anlasmalarla kanunlarin aym konuda
farkly hiikiimler icermesi nedeniyle ¢ikabilecek uyusmazliklarda milletlerarasi anlasma
hiikiimleri esas alinir.”

7/5/2004 tarihinde yapilan degisiklikle fikraya eklenen son ciimle ile,
usuliine gore yiiriirliige konulmus temel hak ve 6zgitirliiklere iliskin uluslararas:
anlagmalarda yer alan diizenlemelerin kanun giiciinde olduklar: belirtilerek,
temel hak ve ozgiirliiklere iliskin ulusal kanunlar ve uluslararas: anlasmalar
arasinda bir gesit hiyerarsi olusturulmus ve aralarindaki bir uyusmazlik
durumunda, anlasmalara Oncelik verilecegi hiikiim altina alinmistir. Bu
diizenleme uyarinca, temel hak ve 6zgiirliiklere iliskin bir uluslararas: anlasma
ve kanun hiitkmii arasindaki bir uyusmazlik durumunda, uluslararas: anlasma
hitkmiiniin 6ncelikle uygulanmasi gerekir. Bu da Sweet’in yukarida belirttigi
gibi, “Avrupa Insan Haklar: Sézlesmesi artik ulusal haklarin bir tamamlayicis: seklinde

islev gormektedir” durumuna uygun diismektedir.

"Basvurucu, evli kadmin evlilik dncesi soyadini tek basina kullanmasina
engel olan 4721 sayili Tiirk Medeni Kanununun 187. maddesine istinaden yapilan
uygulama neticesinde, cinsel olarak ayrimcili§a maruz tutularak ozel hayatina ve
aile hayatina sayq gosterilmemesi nedeniyle Anayasanin 2., 10., 12, 17., 20., 41. ve
90. maddelerinde tanimlanan haklarinin ihlal edildigini ileri siirerek, ihlalin tespiti
yoluyla, ugradigi manevi zararin tazminine karar verilmesini talep etti. ligili ilk derece
mahkemesince yapilan basvuru, ihlal iddiasinmin konusunu teskil eden 4721 sayili
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Kanunun 187. maddesinin Anayasanin 17. maddesine aykir1 bulunmadiginin ifade
edildigi 10/3/2011 tarihli, 2011/49 sayili, 2009/85 esas sayili Anayasa Mahkemesi
karar: yoluyla reddedildi. Ne var ki, basvuruda incelenen konu, kanun hiikmiiniin
Anayasaya uygun olup olmadiGidir. Bu baglamda, Anayasa Mahkemesi soz konusu
hiikmiin Anayasaya aykiri olmadi§ina hiikmetti. Diger yandan bireysel basvuru
incelemesinin konusu, bireyin haklarimin mevcut kanun hiikmii nedeniyle ihlal edilip
edilmedigidir. Bu gercevede, temel bir hakka yonelik bir miidahalenin tespiti halinde, bu
miidahalenin Anayasada belirtilen kanunilik ilkesine uygunlugu zaruridir. Yukarida
anmilan tespitler sonucunda, somut basvurudaki hukuki sorunun ilgili Kanundaki
diizenlemenin Anayasaya uygun olup olmadigindan degil ancak Anayasanin 90.
maddesinin beginci fikrast uyarinca dikkate alinmas: gereken Sozlesme hiikiimlerine
bakilmaksizin yerine getirilen hiikiimden kaynaklandigr anlasilmaktadir.

Bu durumda basta yargr mercileri olmak iizere, birbirine aykir: diisen temel
hak ve oziirliiklere iliskin bir uluslararasi anlagma hiikmii ile bir kanun hiikmiinii
onlerindeki olaya uygulamak durumunda olan uygulayicilarin, kanunu oz ard

ederek uluslararas: anlasmayr uygulama yiikiimliiliikleri vardir®”

"Belirtilen diizenleme uyarinca, uluslararast insan haklar: hukukunun temel
belgelerinden olan ve Tiirkiye'nin usuliine uygun olarak onaylayip taraf oldugu
Sozlesme i¢ hukukta dogrudan uygulanabilir. Sézlesmenin 8. maddesi 6zel hayata
ve aile hayatina saygiy: ifade ederken, 14. maddesi cinsiyete dayali ayrimcilig
yasaklamaktadir. AIHM'in, kisinin soyadini 6zel hayat kapsaminda degerlendirerek
evli kadimin kocasinin soyadini kullanma zorunlulugunu ozel hayata miidahale olarak
kabul ettigi bircok kararmda, soyad: kullanimu ile ilgili basvurular, Sozlesmenin 8.
maddesinde yer alan “Ozel hayatin ve aile hayatinmin korunmasi” ilkesi kapsaminda
incelenmis ve kadimin evlendikten sonra yalnizca evlilik 6ncesi soyadini kullanmasina
ulusal mercilerce izin verilmemesinin, Sozlesmenin ozel hayatin gizliliini ongéren
8. maddesiyle baglantili olarak, ayrimcili§r yasaklayan 14. maddesine aykiri oldugu
sonucuna varildi (bkz. Unal Tekeli/ Tiirkiye, B. No: 29865/96, 16/11/2004; Leventoglu
Abdulkadiroglu/Tiirkiye, B. No: 7971/07, 28/5/2013; Tuncer Giines/Tiirkiye, B. No:
26268/08, 3/10/2013; Tanbay Tiiten/Tiirkiye, B. No: 38249/09, 10/12/2013).°”

"Anayasamn 90. maddesinin besinci fikrast uyarinca, sozlesmeler hukuk
sistemimizin bir parcast olup, kanunlar gibi uygulanma oOzelligine sahiptir. Yine

8  Paragraf 41.
9  Paragraf 42.
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ayni fikraya gore, uygulamada bir kanun hiikmii ile temel hak ve ozgiirliiklere iliskin
olan sozlesme hiikiimleri arasinda bir uyusmazli§in bulunmast halinde, sozlesme
hiikiimlerinin esas almmmasi zorunludur. Bu kural bir zimni ilga kuralr olup, temel
hak ve ozgiirliiklere iliskin sozlesme hiikiimlerine aykir: diisen kanun hiikiimlerinin
uygulanabilme durumunu ortadan kaldirmaktadir.””

"Basvuruya konu yargilama kapsaminda verilen kararin 4721 sayili
Kanunun 187. maddesine dayanarak verildigi anlasilmaktadir. Ancak, yukarida yer
verilen tespitler 1s18inda, ilgili Kanun hitkmiiniin sozii edilen Sozlesme hiikiimlerine
aykiry diistiigii goriilmektedir. Bu durumda, uyusmazligr karara baglayan derece
Mahkemelerinin, AIHS ve diger uluslararasi insan haklar: anlasmalarina aykirt
diisen 4721 sayili Kanunun 187. maddesini kararlarina esas almayarak, basouru
konusu uyusmazlik acisindan Anayasamin 90. maddesi uyarinca uygulanmasi
gereken uluslararasi sozlesme hiikiimlerini dikkate almasi gerektigi sonucuna
varimaktadir.™”

"Somut basvuru agisindan, basvurucunun temel hak ve ozgiirliiklere dair
uluslararasi anlasmalarin kanun hiikiimlerine nazaran oncelikle uygulanacag: ve bu
kapsamda Sozlesmenin ve AIHM ictihadinin uyusmazhigin karara baglanmasinda
nazara almmasi noktasindaki itirazlarmmin yargi mercilerince dikkate alinmadi$i ve
tartisilmadigr anlasiimaktadir.’?”

"Uluslararas: sozlesmelerin, evli erkek ve kadinin evlilik sonrasinda soyadlar:
bakimindan egit haklara sahip olmasin ongoren hiikiimleri ile evli kadinin kocasinin
soyadint kullanmas: zorunlulugunu éngoren i¢ hukuk diizenlemelerinin ayni konu
hakkinda farkli hiikiimler icermesi nedeniyle, ilgili sozlesme hiikiimlerinin somut
uyusmazlik agistndan esas alinmasi gereken hukuk kurali oldugu sonucuna variimakla,
basvuranin manevi varli§1 kapsaminda giivence altina alman isim hakkina yonelik
miidahalenin kanunilik ilkesini saglamadi$1 anlasilmaktadir.>”

"Yapilan bu tespit cercevesinde, soz konusu miidahale agisindan diger
glivence olciitlerine riayet edilip edilmediginin ayrica degerlendirilmesine gerek
Qoriilmemistir.™*”

10 Paragraf 44.
11 Paragraf 45.
12 Paragraf 46.
13 Paragraf 47.
14 Paragraf 48.
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Belirtilen nedenlerle, basvurucunun Anayasa’mn 17. maddesinde® giivence
altina alinan manevi varligin korunmas: ve gelistirilmesi hakkinin ihlal edildigine

karar verilmesi gerekir.’®

Sonuc¢

Tirk Anayasa Mahkemesine yapilan bireysel basvurularin ve Tiirk
Anayasa Mahkemesince verilen kararlarin farkli yorumlara ag¢ik olma
olasiligr vardir. Yukaridaki duruma yonelik s6z konusu davalardan biri
kadinin “evlenmeden onceki soyadina” iliskin karardir. Bu karar, ayn1 konuda
mahkemenin vermis oldugu onceki bir karara tamamen aykir1 diismektedir.

Sonraki kararda, anlasma bireysel bagvurunun mahiyetine uygun bir
norm olarak dikkate alinmaktadir. Bu tiir bir anlayistan kaynaklanan yorum
yoluyla, bagvuranin iddialar1 dogru bulundu ve bu hakkin ihlal edildigi sonug
olarak ifade edildi. Bu karar, mahkemelerin S6zlesme’yi uygulamalarina yol
act1. Ne var ki, bagvuru konusu norm tamamlayict norm olarak dikkate alindi.
Yine, burada yalnizca anayasal denetim neticesi varligini siirdiirmekte ve
norm Anayasa’ya aykir1 goriilmemektedir.

Son olarak, anayasal denetimin mahiyeti ve bireysel bagvurunun
mahiyeti arasindaki fark itibariyla farkli yorumlara iliskin olarak farkli bir
sonug almabilir. Bireysel hak ve 6zgiirliiklerin her haltikarda korunmalar1 ¢ok

Onemlidir.

15 Anayasann 17. maddesinin “Kisinin dokunulmazii§1, maddi ve manevi varligr” baghg altindaki
1. fikras1 su sekildedir:
“Herkes, yasama, maddi ve manevt varligim koruma ve gelistirme hakkina sahiptir.”
Sozlesmenin “Ozel yasama ve aile yasamma saygi hakki” bashg altindaki 8. maddesi ise su
sekildedir:
“1. Herkes ozel hayatina, aile hayatina, konutuna ve haberlesmesine saygi gdsterilmesi hakkina
sahiptir.
2. Bu hakkin kullanilmasina bir kamu otoritesinin miidahalesi, ancak ulusal giivenlik, kamu emniyeti,
iilkenin ekonomik refahi, dirlik ve diizeninin korunmasi, sug islenmesinin onlenmesi, sagligin veya
ahlakin veya baskalarinin hak vedzgiirliiklerinin korunmas: icin, demokratik bir toplumda zorunlu
olan dl¢iide ve yasayla 6ngoriilmiis olmak kosuluyla soz konusu olabilir.”

16  Paragraf 49.






The Constitutional Interpretation in the
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Reading Constitutional Jurisdiction System
Through Two Different Dimensions

Serdar Giilener
Associate Professor, Rapporteur-Judge, Turkish Constitutional Court

Introduction

The role assumed by constitutional courts in the protection of
fundamental rights and freedoms has a dual structure in this day and age.
On one side, there is the prevention of arbitrary acts of political powers by
ensuring the supremacy of constitutions as the highest norm, whereas on the
other side, there exists the determination of violations emerging as regards
fundamental rights and freedoms of individuals. Courts assume the function
of making unclear and obscure norms intelligible by interpreting constitutions
in order to fulfill both functions. The main problems emerging at this point
are norm review and the difference in interpretations made concerning
individual applications. The emergence of the above-mentioned difference
shall be explained in this study by touching upon the Constitutional Court of
the Republic of Turkey as the reference point. Initially, the dual role assumed
by Constitutional jurisdiction shall be mentioned and then an assessment shall
be made concerning the individual application judgement recently rendered
by the Court concerning the usage of “maiden name by women”.

Constitutional Review-Constitutional Interpretation in the Pendulum
of Individual Application

The state is a centralised order of law based on a system of hierarchical
norms. The state organs, founded on the basis of labour division, create and
implement these norms. While there are the norms of courts, that is to say, law
enforcement bodies, at the lowest level, the laws are the general norms issued
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by the legislators. Customary rules take the second position. However, the norm
located at the top of the hierarchy of norms is the constitution.'It is the principle
of the efficiency of law which makes the constitution the basic norm and it is
this principle again which ensures the validity of all the norms.?Therefore, there
exists a hierarchy of norms in which the constitution is at the highest level. This
hierarchy, which lies behind the requirement of the conformity of other norms
with the constitution as the highest norm, has also given rise to the emergence
of constitutional jurisdiction. Within this framework, the constitutionality
review can be defined as assessing the legal regulations made by the legislative
organ in terms of the constitution, which is the highest norm and annulling
the regulations which conflict with the constitution.> The pre-condition of the
review in question is constituted by putting forward the meaning of the norm of
the constitution which is to be enforced through “interpretation”. The meaning
of an unclear and obscure norm of the constitution is made explicit.

Constitutional review, which is a product of modern era
constitutionalism, has taken its place in constitutional orders as the primary
organ conducting the review whose framework is noted above. Constitutional
review, which initially emerged in the USA and rapidly spread throughout
Europe as of the 20th century, is nowadays utilized by many countries as an
instrument of constitutionalism aiming to prevent the arbitrary acts of ruling
power by ensuring the supremacy of the constitution, which is located at the
highest level of the hierarchy of norms.

This feature of constitutional review has also enabled it to assume the
function of being the protector of fundamental rights and freedoms. It ensures
or consolidates its democraticlegitimacy to the extent that it successfully fulfills
this function, which targets to maintain a balance over the political power.
This situation, which can be defined as the establishment of constitutional
justice, has the potential of being ensured by norm review and individual
application. Thus, both the protection of fundamental rights and freedoms
and democratic legitimacy of constitutional review shall be guaranteed.*

1 See, H. Kelsen,Pure Theory of Law, Translation from the Second German Edition by Max
Knight, The Lawbook Exchange, Clark, New Jersey-2005

2 Adnan Giiriz, Hukuk Felsefesi, 5. Baski, Siyasal Kitabevi, Ankara-1999, s. 343.

3 Alec Stone Sweet, “Constitutional Courts and Parlaimentary Democracy”, West European
Politics, Vol. 25, No. 1, 2002, p. 77.

4 Regarding this matter see Serdar Giilener, Tiirkiye'de Anayasa Yargisinin Demokratik Megrulugu,
On Iki Levha Yayinlari, Istanbul-2012.
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The supranational protection of human rights has constituted one of
the basic components of notably Europe’s reconstruction in the aftermath of
the Second World War. Within this scope, the most prominent steps taken
are the adoption of the European Convention on Human Rights (ECHR) and
through this Convention, the establishment of a human rights court (ECtHR)
to function at regional level. The primary feature of the European model
bringing it to the forefront is that it grants the right to direct application to
ECtHR to individuals alleging that their fundamental rights and freedoms
have been violated at national level. This mechanism, which is called
individual application, has been adopted by many countries over time and
their citizens have been granted with the right to individual application.

Although it seems as though there exists a difference in terms of its scope,
in its essence, individual application shall enable the Courts to make their
interpretations concerning the concrete cases before them in a way that will
determine the meaning of fundamental rights and freedoms, thereby ensuring
the adoption of the binding nature of the constitution by all the elements of the
judicial system.’ In this case, which can be named as the subjective function of
individual application, both rights and freedoms of the individual are protected
and the caselaw of constitutional jurisdiction is improved.®

Can the relationship between constitutional review and individual application,
which has been dealt upon an ideal insofar, be utilised in consensus in the real
sense concerning constitutional interpretation? We are of the opinion that it
shall be beneficial to respond to this question by referring to the position of
the ECHR in national law.

As Sweet puts it, States constitutionalize the Convention, include it in
their constitutional systems by transforming it into a “shadow constitution””.
Sweet explains the examples in respect thereof as:

Effect of ECHR at national level changes from country to country. In
some countries (such as Belgium, France, UK, the Netherlands, Switzerland)

5 Musa Saglam, Anayasa Mahkemesinin Yeniden Yapilandirilmasi: Norm Denetimi ve Bireysel
Basouruyu Inceleyecek Kurullar, s. 2.

6  Regarding this function see Bahadir Kiling, “Karsilastirmali Anayasa YargisindaBireysel
Basvuru (Anayasa Sikayeti)Kurumu ve Turkiye AcisindanUygulanabilirligi”, Anayasa
Yargisi, Anayasa Mahkemesi Yaynlari, 25, 2008, pp. 26-28.

7 See, Alec Stone Sweet, On the Constitutionalisation of the Convention: The European Court of
Human Rights as a Constitutional Court, 2009, http://works.bepress.com/alec_stone_sweet/33.
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ECHR has an effect in every step of law while in some other countries (such
as Germany, Italy, Ireland, Spain) it promotes national regulations. Moreover,
some countries (such as Norway and Sweden) take ECHR as a sample for
their own national structures

Turkish Constitutional Court’s Judgement: “Surname of Married
Women”

In Turkish law system, constitution is at the highest level in hierarchy
of norms. Acts take place below the constitution. It is essential of Turkish
Constitutional Court (TCC) in basis of constitutional review, to examine
whether acts are in confirmity with constitution. However, Article 90 in

constitution brings an exception for the above situation:

Article 90: ...

International agreements duly put into effect have the force of law. No appeal to
the Constitutional Court shall be made with regard to these agreements, on the grounds
that they are unconstitutional. (Sentence added on May 7, 2004; Act No. 5170) In the
case of a conflict between international agreements, duly put into effect, concerning
fundamental rights and freedoms and the laws due to differences in provisions on the

same matter, the provisions of international agreements shall prevail.

Stating that the regulations included in intrenational agreements
regarding fundamental rights and freedoms duly put into effect bear the force
of law, with the last sentence added to the paragraph with the amendment
made on 7/5/2004, a type of hierarchy has been formed between the domestic
laws and international agreements concerning fundamental rights and
freedoms, and in case of a conflict between them, it has been ensured that
it shall be given priority to agreements. In accordance with this regulation,
in case of a conflict between a provision of law and an international
agreement concerning fundamental rights and freedoms, the provision of the
international agreement should be primarily implemented. Bu da Sweet'in
yukarida belirttigi gibi protection” durumuna uygun diismektedir. As Sweet
mentions above, it is also proper to ““ECHR now functions as a supplement

to national rights “ Condition.

Turkish Constitutional Court’s (TCC) Surname of Married Women (Judgement
of maiden name) is one of the made in relation with the mentioned situation.
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The applicant has asserted that her rights defined in Articles 2, 10, 12, 17,
20, 41 and 90 of the Constitution have been infringed due to the fact she is exposed
to gender discrimination and that her private life and family life are not respected, in
consequence of the implementation made based on Article 187 of the Turkish Civil
Code numbered 4721 which prevents a married woman from using her pre-marital
surname alone, and she has requested for award of compensation of the spiritual damage
she suffered, by way of determination of the infringement.The application for appeal
made by the related court of first instance was rejected through the judgement of the
Constitutional Court dated 10/3/2011 and numbered 2011/49 with principal number
2009/85, in which Article 187 of the Law numbered 4721constituting the grounds
for the act which is the subject of the allegation of violation was not found contrary
to Article 17 of the Constitution. However, the matter reviewed in appeal is whether
the provision of law was in conformity with the Constitution. Within this context, the
Constitutional Court held that the provision in question was not unconstitutional.
The subject of individual application review, on the other hand, is whether the rights
of the individual were violated due to the concrete act. Within this framework, in
case of determination of an intervention against a fundamental right, the conformity
of this intervention with the condition of lawfulness provided in the Constitution is
obligatory. As a result of the findings mentioned above, it is understood that the legal
question in the concrete application does not stem from whether the requlation in the
related Law is constitutional, but from the act performed without considering the
Convention provisions to be taken into account in accordance with paragraph five of
Article 90 of the Constitution instead of the noted law provision.

In this case, the implementers, being the judicial authorities first, who are
supposed to apply a provision of law and a provision of an international agreement
concerning fundamental rights and freedoms, which conflict with one another, to the
event before themselves, have the obligation to implement the international agreement,
ignoring the law.®

In accordance with the stated requlation, the Convention, which is one of the
fundamental documents of international human rights and which Turkey has approved
duly and has become a party to, has the capacity to be directly enforced in domestic
law. While Article 8 of the Convention implies respect for private life and family life,
Article 14 prohibits discrimination based on gender. With regard to many decisions of

8  Para.41.
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ECtHR in which it evaluates the surname of a person within the scope of private life
and regards the obligation of a married woman to use her husband’s surname as an
intervention in private life, the applications related to the use of surname have been
reviewed within the context of “protection of pirvate life and family life” included
in Article 8 of the Convention, and it has been concluded that a woman’s not being
given permission by the national authorities to use only her pre-marital surname
after marriage is contrary to Article 14 where discrimination is prohibited, in
connection with Article 8 of the Convention where privacy is provided for (See Unal
Tekeli/Turkey, Appl.No:29865/96, 16/11/2004; Leventoglu Abdulkadiroglu/Turkey,
Appl. No:7971/07, 28/5/2013; Tuncer Giines/Turkey, Appl.No:26268/08, 3/10/2013;
Tanbay Tiiten/Turkey, Appl.No:38249/09, 10/12/2013).°

In accordance with the fifth paragraph of Article 90 of the Constitution,
conventions are part of our legal system and they have the feature to be enforced like
the laws. Likewise, according to the same paragraph, in case of a conflict in practice
between a provision of law and provisions of the Convention concerning fundamental
rights and freedoms, it is imperative that the provisions of the Convention prevail.
This rule, being an implicit rule of annulment, removes the capacity of provisions of
law conflicting with provisions of the Convention concerning fundamental rights and
freedoms to be enforced."

It is understood that the decision rendered within the context of the trial
constituting the subject matter of the application has been made based on Article 187
of the Law numbered 4721. However, in the light of declarations stated above, it is
seen that the relevant provision of law conflicts with the mentioned provisions of the
Convention. In this case, it is concluded that, in respect of the conflict constituting
the subject matter of the application, the Courts settling the conflict should take into
consideration the provisions of the international agreement to be enforced in accordance
with Article 90 of the Constitution, not predicating in their decisions on Article 187
of the Law numbered 4721 conflicting with ECHR and the other international human
rights agreements.!

With regard to the concrete application, it is understood that the objections
of the applicant, concerning the fact that international agreements on fundamental

9  Para. 42.
10 Para. 44.
11 Para. 45.
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rights and freedoms shall be primarily enforced as compared to provisions of law
and that in this context the Convention and the case-law of ECtHR shall be taken
into account in settlement of the conflict, have not been taken into consideration and
discussed by the judicial authorities.'

Due to the fact that international agreements prescribing a married man
and woman’s having equal rights in terms of their surnames after marriage, and
arrangements of domestic law perscribing the obligation of a married woman to
use her husband’s surname involve different provisions on the same matter, it is
undersood that the intervention in the right to use name guaranteed within the scope
of spiritual entity of the applicant does not meet the condition of legality, by deducing
that provisions of the relevant convention are the legal rules to be predicated on with
regard to the concrete conflict.”

Within the frame of the determination made, it has not been considered
necessary to evaluate further whether or not the other criteria of Quarantee are
observed, with regard to the mentioned intervention.™

For the stated reasons, it should be decided that the right to protect and develop
the spiritual entity guaranteed in Artscle 17' of the Constitution has been infringed.'

Conclusion

It is of probability that individual applications to TCC and judgements
made by TCC are open to different interpretations. One of the cases given for
above situation is judegment on “maiden name”. This judgement is totally in
opposition with a previous judgement made by the court on the same topic.

12 Para. 46.

13  Para. 47.

14 Para. 48.

15 The first paragraph of Article 17 of the Constitution, sideheaded as “Personal Inviolability,
Material and Spiritual Entity of the Individual” is as follows:”Everyone has the right to life and the
right to protect and develop his material and spiritual entity.”

Article 8 of the Convention, sideheaded as “The right of respect for private and family life”
is as follows:

“(1) Everyone has the right of respect for his/ her private and family life, dwelling house and
correspondence.

(2) Intervention of a public authority in the exercise of this right can only be in question only in
case the intervention is a necessary measure for protection of health or morality or others’ rights and
freedoms, prevention of committing crime, protection of the order, economic welfare of the country,
public security, national security in a democratic society provided by law.”

16  Para. 49.
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In later judgement, the agreement is taken into consideration as a norm
in confirmity with nature of an individual application. By interpretation
originates from this kind of understanding, claims of the applicant have been
found right and violation against this right has been stated as a conclusion.
The decision has paved courts way for implimentation of the Agreement.
However, norm as subject of the application has taken into account as
supplement norm. Again, here takes place only constitutional review and norm

is not found in coflict with the constitution.

Finally, difference between nature of constitutional review and nature
of individual application may have different result with regards to different
interpretations. It is of great importance that individual rights and freedoms
should be protected in any case. It can be achieved only with increasing

support between Constitutional justice and individual justice.



Anayasa Yargisinda Yorum Yontemleri

Tun Arifin bin Zakaria
Malezya Federal Yiiksek Mahkemesi Bagkani

1.0 Giris

Anayasa yargist kavrami, bir anayasa mahkemesi ya da yiiksek
mahkemenin anayasanin muhafaza edilmesini ve temel hak ve 6zgiirliiklerin'
korunmasini temin etmeye yonelik yerine getirdigi tiim gorevleri tanimlamak
i¢in kullanilan genel bir kavram olarak goriilebilir. Bir anayasa tilkenin temel
kanunudur? Bir anayasa, tanimlanmis yetkilerin ve gorevlerin verildigi
temel organlarla iilkenin nasil yonetilmesi ya da diizenlenmesi gerektigine
ve adaletin nasil yonetildigine iliskin siyasi yapiy1 ortaya koyar. Ideolojik
diizeyde, anayasa ait oldugu toplumun dayandig: felsefi ve temel degerleri
saglar.’ Anayasa, demokratik ya da totaliter, kapitalist ya da sosyalist, teokratik
ya da laik olsun, iilkenin ideolojisini yansitir.

Simdiye dek, anayasal yoruma iliskin herhangi bir birlestirilmis
yontem mevcut olmadi. Yaklagimdaki farklilik, kararin nihai gegerliligine
iliskin kaygilara, yani anayasanin anayasa yargisini igerip icermedigi gibi
kaygilara yol agar. Bu sunumda yukaridaki mesele ele alinacak ve anayasanin
yorumlanmasi konusunda Malezya yargisinca kabul edilen cesitli yontemler
degerlendirilecektir.

2.0 Malezya Anayasasina Kisa Bir Bakis

Malay Anayasasi’min taslagi, Malay Yoneticiler Konferansi uyarinca

1ngiliz1er tarafindan atanmis olan Reid Komisyonunca hazirlandi.*

1 Giuseppe Franco Ferrari, Introduction to Italian Public Law, Giuffre Editore, sf. 184

Shad Saleem Farugqi, “Document of Destiny. The Constitution of the Federation of Malaysia”,
(2008), MALAYSIA Star Yayinlar1 (Malezya) Berhad, sf. 20.

3 Ibid.

4 Koloni Ofisi, Malay Anayasa Komisyonu Federasyonu Raporu 1957, Majesteleri Biirosu,
Londra, sf.4
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Komisyon iiyeleri, diger yarg: mercilerinden gelen hukuk uzmanlarindan
olustu. Boylece, temel yapisinin Westminster modelinden oldugu kadar
Hint Anayasasi’ndan alinmis olmasia ragmen, Anayasa’nin nihai hali
yalnizca Hint ve Ingiliz modellerinden degil, gerek yerel gerek yabanci
olmak tiizere geleneklerin ve ilkelerin bir karistmindan elde edilmistir.
Taslak, Malezya’nin 1963 yilinda kurulmasiyla Malezya Anayasasi’na
dontisti.

Malezya Anayasasinin temel yapis1 asagidaki dzelliklerden olusur:
(a) Anayasanin tstiinltigii;

(b) Demokratik yonetim bicimi;

(c) Yasama, yiiriitme ve yargi arasindaki kuvvetler ayriligy;

(d) Eyaletler ve Federasyon arasinda kuvvetler ayriligina yer verilen
Anayasa’nin federal niteligi; ve

(e) Anayasann II. boliimiinde Temel Hiirriyetlerin Korunmasi.

3.0 Anayasanin Ustiinliigii

Malezya'da, Federal Anayasa {istiindiir® Bu, Anayasanin madde

4(1)'inde sOyle ongoriiliir ki:

“4 (1) Bu Anayasa Federasyonun en iist diizeydeki kanunudur ve Bagimsizlik
Giiniinden sonra bu Anayasa’ya aykir1 olarak ¢ikarilan herhangi bir kanun, aykirilik
ol¢iisiinde, gecersizdir.”

Bu hiikiim, anayasa Ogretisi olarak bilinen Amerikan anayasa
kavramindan alinmistir. Bu 6greti ve hiikiim, B Surinder Singh Kanda
v The Government of The Federation of Malaya® davasinda Lord
Denning tarafindan kabul edildi ki bu davada Hakim asagidaki sozleri
ifade etti:

“Malay Federasyonu, 31 Agustos 1957 olan Bagimsizlik Giiniinde kuruldu.
O zamandan beri Anayasa, Federasyonun en iist diizeydeki kanunudur (madde 4)”

5  Tun Mohamed Suffian, An Introduction to The Constitution of Malaysia, editorler Tunku
Sofiah Jewa, Salleh Buang & Yaacob Hussain Merican, Ugijncii Baski, 2007, sf. 17.
6 [1962] ML]J 169 sf. 170
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Loh Kooi Choon v Government of Malaysia’ davasinda, Prens
Hazretleri Raja Azlan Shah F] (o zaman Prens Hazretleri idi) anayasal

ustlinliik kavramlarini asagidaki sozlerle ifade etti:

“Anayasa sadece gistermelik kliselerin bir derlemesi degildir. Ug temel
kavramu iceren, iilkenin en iist diizeydeki kanunudur: Bu kavramlardan biri, bireyin
devlet giiciiniin bile el uzatamayacag: belirli temel haklarimin oldugudur. Ikincisi,
egemen giiciin Eyaletler ve Federasyon arasindaki dagilimidir, yani egemenlik
yetkisini yerel meselelerde 13 Eyaletin, iilke genelini etkileyen meselelerde ise
milletin kullanmasidir. Uciinciisii, hicbir sahis ya da kurumun tam olarak egemenlik
yetkisini kullanmamasi, fakat bunun yiiriitme, yasama ve yargi erkleri arasinda
dagitilmasidir ki bu da kisaca insanlarin degil kanunlarn hiikiimeti oldugumuz
seklinde modern bir anlamda ifade edilir.”

Hakim ayrica agagida yer alan sozleri ifade etti-

"Bana gore bu gerekce (muhakeme), en iist diizeyde yer alan, olagan yollarla
degistirilemez olan Anayasanin siradan bir kanundan farkli oldugu ve boyle olunca
da kendi ile tutarsiz olamayaca$: temeline dayanmaktadrr. Anayasa en iist diizeyde
yer alan kanundur ¢iinkii kurumsal davrams normlarini ve iyi yonetim ilkesini
belirlemektedir. Iste bu nedenle, Malaya Federasyonu ve sonra Malezya, Anayasa’y:
dokuz Malay Eyaletinin ve eski Penang ve Melaka Yerlesimlerinin onay: ile kabul
etmeye basladi ve Federasyona 1963 yilinda giren Sabah ve Sarawak Eyaletlerinin de
Anayasa’yr “Federasyonun en iist kanunu” olarak kabul etmesiyle...” (4. madde fikra
1). Dolayisiyla Anayasa, olusturdugumuz ve sahip oldu§umuz en onemli ¢alisma
belgesidir...”

Sivarasa Rasiah v Badan Peguam Malezya & Anor® davasinda Federal
Mahkeme, Federal Anayasa’min madde 4(1)inde yer verilen anayasanin

ustiinliigii ilkesini de destekledi. Mahkeme sunu ileri stirdiigii:

“Ayrica, Federal Anayasa’min olusturulma biciminden su aciktir ki bu
Anayasa’min temel dokusunu olusturan belirli 6zellikleri vardir. Temel yapiya
aykirt herhangi bir kanun (Anayasa’ya degisiklik getiren bir kanun dahil),
Anayasa izin vermedigi siirece, Anayasa’ya aykirt oldugundan hiikiimsiiz
kilinabilir. Belirli bir ozelligin temel yapinin bir parcast olup olmadigina, dava

7 [1977] 2 MLJ 187 sf. 188
8  Tbid., sf.190.
9 [2010] 3 CIJ, sf. 517
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bazinda karar verilmelidir. Yalniz su kadarini soyleyeyim ki mahkemelerde yasal
olarak gecerli olan I1. béliim ile giivence altina alinan haklar, Federal Anayasa’nin
temel yapisimin bir kismini olusturur. Bakiniz Keshavanada Bharati Kerala
Eyaleti AIR [1973] SC 1461".

Kisacasi, gerek Federal gerek Eyalet kanunu olsun, Anayasa’nin
Parlamento ya da Eyalet Yasama Meclislerince ¢ikarilan herhangi bir kanunun
tizerinde tistiinligii vardir.

Malezya Anayasasi en iist diizeydedir ve Parlamento dahil Devletin
tiim organlar1 Anayasa’yla baglidirlar. Parlamentomuz yetkisini, yasama
glictinii Federasyon ve Eyaletler arasinda paylastiran Anayasa’dan almaktadir.
Anayasa’da, Parlamentonun kanun ¢ikarabildigi konular ve de Eyalet Yasama
Meclislerinin kanun ¢ikarabildikleri konular belirtilir.

Boylece, Parlamento veya Eyalet Yasama Organinca ¢ikarilan herhangi
bir yasa, eger Anayasa’ya aykiri ise, aykirilik 6l¢iisiinde mahkeme tarafindan
hiikiimstiz kilinabilir."

4.0 Anayasanin Yorumlayicis1 Olarak Federal Mahkeme

Federal Mahkeme f{ilkenin en yiiksek mahkemesidir ve Anayasa
Mahkememiz olmadigindan, etkin sekilde iilkenin Anayasa Mahkemesidir.
Federal Mahkemeye Anayasa’nin yorumuna iligskin 6zel bir yetki verilmistir.

Bu, Anayasanin 128. maddesinde agiklanmaktadir. Federal Mahkemenin
su hususlarda 6zel bir yetkisi vardir:

(a) Parlamento ya da bir Eyaletin Yasama Organinca gikarilan bir kanunda
bu organlarin kanun yapma yetkisinin bulunmadig: bir konuda bir maddenin
ongoriildiigii gerekgesiyle kanunun hiikiimsiiz olup olmadig1 meselesi; ve

(b) Eyaletler arasinda veya Federasyon ve Eyaletler arasinda ¢ikan
herhangi bir bagska soruna iligkin ihtilaflar.

Federal Mahkemenin kendisine bir diger mahkemenin havale etmis
oldugu bir Anayasa hiikmiiniin etkisine iliskin bir meseleyi karara baglama
ve de ayn1 meseleyi bu karar uyarinca ele alinmak iizere diger mahkemeye

iade etme yetkisi de bulunmaktadir.”

10 JCFong, “Constitutional Federalism in Malaysia”, 2008, Thomson Sweet & Maxwell, sf. 152.
11 Federal Anayasa madde 128(2).
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Federal Mahkemeye Anayasamin 130. maddesi kapsaminda tavsiye
karar1 verme yetkisi de verilmistir ki bu anlamda Kral, Anayasa'nin bir
hiitkmiiniin gegerliligine iliskin ortaya ¢ikmis ya da ortaya ¢ikmasi kendisine
muhtemel goriinen bir meseleyi Federal Mahkeme’ye havale edebilir. Simdiye
dek, Kral sadece bir kez, Government of Malaysia v Government of the
State of Kelantan davasinda bunu yapti."? Bu davada, Kelantan Hiikiimetinin
bir sirketle para alisverisi olan belli ticari s6zlesmeler imzaladig1 goriildii.
Federal Hiikiimet bunun Anayasa’ya aykiri olarak 6diing almaktan farksiz
oldugunu ileri stirdii. Federal Mahkeme ise Federal Hiikiimetin ileri stirdtigii
goriisii reddetti ve para alinmasmin o6diing alma anlamina gelmedigine
hiikmetti. Kararin ardindan, “édiing almak” kelimesinin tanim1 1971 tarihli 2

sayilt Anayasa Degisikligi Kanunu'nun 8. bolimii ile degistirildi.”

Boylece, Malezya’da, hem Anayasa’nin yorumlayicist hem de en yiiksek
temyiz mahkemesi olarak ¢ift yonlii bir rol oynayan Federal Mahkeme iilkenin

en yiiksek mahkemesi konumundadir.

5.0 Yarg: Yetkisi

Malezya’da, 1988 yilinda Anayasa'min madde 121(1)ine getirilen
degisiklikten sonra, yarg: yetkisi artik federal kanunca veya federal kanun
kapsaminda sinurli olarak bazi kurumlara verilmektedir. Mevcut 121. madde
hiikmii asagidaki gibidir.

“121(1) Esit sekilde yargr yetkisine ve konuma sahip iki Yiiksek Mahkeme
vardir soyle ki-

(a) Bir tanesi Malaya Eyaletlerinde Malaya’da Yiiksek Mahkeme olarak bilinir
ve idari organi (sekreterya veya yazi isleri) Kuala Lumpur’da bulunur ve

(b) Bir tanesi ise Sabah ve Sarawak Eyaletlerinde Sabah ve Sarawak’ta
Yiiksek Mahkeme olarak bilinir ve idari organi (sekreterya veya yazi isleri) Sabah
ve Sarawak’ta Kralin tayin edebilecegi bir yerde bulunur; ve de federal kanunca
ongoriilebilecek alt mahkemeler; ve Yiiksek Mahkemelerin ve alt mahkemelerin federal

kanunca veya federal kanun kapsaminda verilebilecek yetkileri bulunur.”

121. maddede yapilan degisiklikle, yargi yetkisinin artik yargiya

12 [1968] 1 MLJ 129.

13 Tun Mohamed Sufian, “An Introduction to The Constitution of Malaysia”, editérler Tunku
Sofiah Jewa, Salleh Buang & Yaacon Hussan Merican, 2007, sf. 130.
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verilmedigi ileri siirtildii ve boylelikle kuvvetler ayrilig1 ilkesine bir son
verildi. Bu konu Public Prosecutor v Kok Wah Kuan™ davasinda Federal

Mahkeme 6niine incelenmek iizere geldi.

Bu davadaFederal Mahkeme, kuvvetler ayrihgiilkesinin “kesin ve mutlak
olmadigima” hitkmetti. Bu ¢1g1r acan kararin, 121. maddenin yarg: yetkisini
mahkemelerden almak iizere degistirildigi yil olan 1988'de ifade edilen
korkular1 ve bunun Yiiriitme yetkisine iliskin denetim ve denge sistemine
yonelik arz ettigi tehlikeleri dogrulamis oldugu sdylenmektedir. Anayasal
hiikiimet sistemi altinda mahkemelerin her zaman Anayasa’nin koruyucular1
olarak goriildiikleri ve demokrasiyi diktatorliikten ayiran kuvvetler ayrilig
ilkesi dahil olmak {izere demokratik degerlerin temel dokusunu Anayasa’ya

isleyecekleri bazi ¢evrelerce ileri stiriilmektedir.

Mevcut 121. madde kapsaminda, yargi yetkisinin artik Yargiya
verilmedigi goriiniir ¢linkii mahkemelerin yetkileri federal kanunca veya
federal kanun kapsaminda simrh olarak bazi kurumlara verilmektedir.
Durum boyle olunca, kuvvetler ayrilig1 ilkesi artik mevcut olmaz. Ote yandan,
anayasal diizeni veya Anayasa’nin temel yapisini ya da gergevesini muhafaza
etmek icin degisiklige simirli bir yorumun getirilmesinin gerektigi yoniinde

kuvvetli goriisler vardir.

PP v Kok Wah Kuan davasinda, suguniglendigi zaman 12 y1l dokuz aylik
olan sanik, Yiiksek Mahkemede Ceza Kanunu'nun 302. boliimii kapsaminda
ceza gerektiren bir sug olan cinayetle suglandi. 2001 tarihli Cocuk Kanunu
boliim 97(2) uyarinca Kralin talebine gore gozaltina alinmasi emredilen sanik,
mahktm edildi. Sanigin basvurusu iizerine, Temyiz Mahkemesi suclamay1
onaylad: fakat kendisine verilen cezay: iptal etti ve de Cocuk Kanunu'nun
boliim 97(2)'sinin Anayasa’ya aykir: oldugu yoniindeki tek gerekgeyle sanigin
tutukluluk halini kaldirda.

Temyiz Mahkemesi, Cocuk Kanunu'nun bolim 97(2)sinde sanigin
¢ekecegicezanin dlciisiinii tayinedecek yargi yetkisinin yiiriitmeye verildiginin
belirtilmesi itibariyla bu boltimiin kuvvetler ayriligi ilkesine aykir1 diistiigiine
hiikmetti. Anayasa’nin 39. maddesi geregince, Federasyonun yiiriitme yetkisi,
Anayasa'nin 40. maddesi uyarinca Bakanlar Kurulunca verilen tavsiyeye

uygun olarak hareket etmek zorunda olan Kral'da bulunmaktadir.

14 [2008] 1 MLJ 1



Tun Arifin bin Zakaria + Ugiincii Oturum 333

Bagvuru {izerine Federal Mahkeme hakimlerinin ¢ogu, 121. maddeye
getirilen degisiklikten sonra Federasyonun yarg: yetkisinin iki Yiiksek
Mahkemede bulundugu yoniinde artik Anayasa’da herhangi bir aciklama
olmadigina hitkkmederek, bu degisikligin gecersiz oldugu tespitini reddettiler.
“Yarg: yetkisi” kavramini yorumlamak bundan boyle gerekli degildir ve tiim
gereken iki Yiiksek Mahkemenin yetkilerini bilmek i¢in federal kanuna
bakmaktir. Bu temel dayanakla, boliim 97(2)'nin Anayasa’nin herhangi bir

hitkmiine aykir1 olmadigina hitkmedildi.

Daha sonra Malezya'nin Bas Hakimi olan Abdul Hamid Mohamad,
Temyiz Mahkemesinin boliim 97(2)'de kuvvetler ayrilig1ilkesinin ihlal edildigi
yoniindeki tespitini kastederek, mutlak olmayan sadece siyasi bir doktrin
seklindeki bu ilkeyi (0gretiyi) reddetti. Bu ilkenin (0gretinin) Anayasa’y1
olusturanlar1 etkilemis oldugunu kabul etmekle beraber, Hakim bunun
Malezya Anayasasi'nin bir hitkmii olmadig1 ve hi¢bir kanun hiikmiintin sirf
bu ilkeye (0gretiye) aykir1 diistiigii i¢in Anayasa’ya aykiri oldugu sebebiyle
hiikiimsiiz kilnamayacag: yoniinde 1srarci oldu.

Richard Malanjum, bagvurunun sonucu hakkinda ¢ogunlukla mutabik
olmakla beraber, 121. madde degisikligi ile Malezya'daki mahkemenin
ancak kendisine federal kanunlarca verilmis yetkiler uyarinca ¢alisabilecegi
yoniindeki ¢ogunluk goriisiine katilmadi. Malanjum, Federal Anayasa’nin
madde 121(1)'inde “yargi vetkisi” kelimelerinin olmamasinin “mahkemelerin
Parlamento Federal Kanununun kole gibi ¢alisan temsilcileri/gorevlileri olmalarina
ve yalmzea kanunun emrettigi veya buyurdugu herhangi bir isi mekanik olarak
yerine getirmelerine yol agmadir” seklinde bir karara vardi. Malanjum’un
goriis ayriliginin esas gerekgesi, mahkeme yetkisinin federal kanunlarca
verilmis oldugu Ol¢iide simirlanmasinda yatmaktadir ki Malanjum bunun,
mahkemelerin Devletin tiglincii erk olduklar1 demokratik devlet sistemine
aykir1 oldugunu ileri siirdii. Bas Hakim (Baskan), bu degisikligin Anayasa’nin
temel Ozellikleri olan yargi bagimsizhigi ve kuvvetler ayrilii ilkelerini

kaldirma ydniinde etkisinin oldugu seklindeki goriisii kesinlikle reddetti.

Bu dava, bagvuruya iliskin ret kararlarmin oybirligiyle alinmis olmasina
ragmen, anayasal yorum konusunda ¢ogunluk ve azinlik arasinda yaklasimda
bir fark oldugunu gostermektedir. Cogunluk, lafzi (kelimesi kelimesine)
yorum yaklasimini kabul ederken, kars1 gortiistekiler amaca yonelik yaklagimi

kabul ettiler. Boylece, mesele ¢oziimden uzaktir.
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6.0 Kavramsal Konular: Malezya Anayasasini Yorumlama Yontemleri

Devletin kollarindan biri olan yargiya Anayasa’nin yorumlanmasi
gorevi verilmistir. Anayasamizin yorumlanmasinin benzersiz yontemleri Loh
Kooi Choon v Government of Malaysia®™ davasinda Raja Azlan Shah FJ'nin
(o zamanki Prens Hazretleri) kararinda ortaya ¢ikmist1 ki burada Hakim suna
hitkmetti:

“Diger Anayasalara iliskin olarak ne soylenirse soylensin, nihayetinde
bize az miktarda fayda saglarlar ciinkii Anayasamiz artik bash basina bir durus
sergilemektedir ve sonunda yorumlanmas: ve uygulanmas: gereken Anayasamizin
lafzidir ve de Anayasamizin lafzi “diger Anayasalarin yabanci/harici ilkeleri ile asla
hiikiimsiiz kilmamaz”- bakimiz Adegbenro kars: Atkintola & Anor [1953]3 All ER
544 541. Her iilke kendi Anayasasini kendi diisiince yapisina gore ve kendi halkinin
iyiligi icin olusturur. Bagka bir Anayasaya o iilke insanlarinin tecriibelerinden bilgi
edinmek i¢in ve onlarin gelisimi ve refalunin temel kanunlari ile nasil temin edildigini
gormek istedigimiz icin bakariz.”"

Uyari mahiyetinde sunu da eklemem gerekir ki mahkemenin Anayasay1
“olagan bir Kanuna gore daha fazla comertlikle” yorumlayabilmesine ragmen, bu
yorum, kullanilan dilden anlasilabilecek olan anayasal hedefleri gelistirme
ihtiyaci veya tabil adalet kurallarma uyma gibi belirli temel prensiplerin

disina citkmamalidir.

Ayrica, Anayasanin iistlinliigii kavramina dayanan bir {ilke icin,
kayda ge¢mis herhangi bir kanun Anayasa’ya aykir: oldugundan gegersiz
ilan edilebilir. Mahkeme Muhammad Hilman bin Idham & Ors. v Kerajaan

Malaysia & Ors."” davasindabu ilke {izerinde durmustu.

Bu davada, Kebangsaan Malaysia Universitesi siyaset bilimi lisans
ogrencileri olan bagvuranlar, 24 Nisan 2010 Parlamento ara secimine yonelik
kampanya stirecinde Hulu Selangor se¢im boélgesinde bulunmaktaydilar.
Bagvuranlarin ara se¢imde yarisan bir siyasi parti sempatizani ya da karsiti
olduklarin1 gosterecek sekilde techizat sahibi olduklari saptanmisti. Bir
ay sonra bagvuranlar, 1971 Universiteler ve Universite Yiiksekokullar:

Kanununun boliim 15(5)(a) kapsaminda iddia edilen ihlallere ve suglara

15 [1977] 2 MLJ 187
16 [1977] 2 MLJ 187, sf. 188-189.
17 [2011] 6 MLJ 507
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cevap vermek iizere bir disiplin kurulu huzuruna ¢tkmalarinin gerektiginin
bildirildigi tebligleri Universiteden aldilar. Bagvuranlar, iddialar yalanladilar
ve ayni zamanda Universiteler ve Universite Yiiksekokullar1 Kanunu'nun
bolim 15(5)(a)’stnin Anayasa'nin madde 10(1)'ine aykir1 diistiigliniin ve
boylelikle gecersiz oldugunun ve netice itibariyle disiplin islemlerinin de

gecersiz oldugunun tespiti igin basvuru yaptilar.

Yiiksek Mahkeme hakimi Universiteler ve Universite Yiiksekokullar:
Kanunu'nun bélim 15(5)(a)’sinin Anayasa’ya uygun ve gegerli oldugunu
ve de bu boliimdeki hiikiimlerin makul ve Anayasa’nin madde 10(1)(a) ve
Madde 10(2)(a) gercevesinde oldugunu tespit etti.

Bagvuru iizerine, saptanacak konu Universiteler ve Universite
Yiiksekokullar1 Kanunu'nun bolim 15(5)(a) kapsamindaki simirlamanin
makul olup olmadigi ve bu smirlamanin Anayasanin madde 10(2)(a)’s1
ile ongoriilen miisaade edilebilir istisnalar kapsamina girip girmedigidir.
Temyiz Mahkemesi 2-1 karar ¢cogunluguyla, Kanun'un boliim 15(5)(a)’sinun
makul olmadigma ve Anayasa ile giivence altina alinan konusma/ifade
ozgurliigiiniin ihlal edildigine hiikmetti. Temyiz Mahkemesi uygunluk
(makul olma) kelimesine gergekgi bir boyut katip, Sivarasa Rasiah v Badan
Peguam Malaysia & Anor® davasinda en {ist mahkemenin muhafazakar
tutumu ile taban tabana zit bir yorum getirdi. Federal Mahkeme sunu ileri
stirdii ki:

“Son ii¢ kararda bu mahkeme, Anayasa hiikiimlerinin, bilhassa 1I. boliim
kapsaminda giivence altina alinan temel hiirriyetlerin, comertce yorumlanmak ve
prizmatik bir yorum yaklasiminin kabul edilmek zorunda olunduuna hiikmetti.
Bunlar Badan Peguam Malaysia kars: Kerajaan Malaysia [2008] 2 MLJ 285; [2008]
1 CL] 521; Lee Kwan Woh karst Cumhuriyet Savcis: [2009] 5 ML] 301; [2009] 1 LNS
778 ve Shamim Reza bin Abdul Samad karst Cumhuriyet Savcis: [2009] 2 ML] 506,
[2009] 6 CL] 93davalaridir®.”

Federal Mahkeme asagidaki sekilde bir agiklama getirdi:

“Giivence altina almmus bir hakki stnirlayan ya da ihlal eden kisitlamalar ya
da sartlar stmirlayict bir bicimde yorumlanmalidirlar.. 2"

18 [2010]2MLJ333
19  Tbid., sf.340
20 [201012MLJ333, sf.341
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Federal Mahkeme sunu ileri stirdii ki:

“Simdi maddede “kisitlamalar” kelimesi yer almakla beraber, “makul”

177

kelimesinin hiikmii daraltacak sekilde yorumlanmasi gerekir.?

Su da belirtilmelidir ki Hiikiimetin Federal Mahkemeye yaptig1
basvuru, Federal Mahkemenin bagvuranlara bagvuru hakki tanimasindan ¢
ay sonra Boliim 15(5)(a) kaldirilmis oldugundan meselenin akademik oldugu
gerekgesiyle 22 Kasim 2012 tarihinde reddedildi.

[zin verin ele alman konu a, yani Anayasa’nin yorumlanmasinda
I le al konuya, y Anayasa’ y 1 d

Malezya Yargisinca kullanilan yontemlere geceyim.

7.0. Malezya Mahkemelerince Kullanilan Yorum Yontemleri

(a) Kanuni Yorumun Olagan Kurallar1 Gegerli Degildir

Bir Anayasanin “daha az katilikla ve daha fazla comertlikle” yorumlanmast
gerekir (goriiniiz Attorney-General of St Christopher, News & Anguilla v
Reynold davas1.?? Bu ilke Raja Azlan Shah Ag LP tarafindan Dato” Menteri
Othman bin Baginda & Anor v Dato Ombi Syed Alwi bin Syed Idrus®

davasinda uygulanmistir. Baskan asagida belirtilen unsurlari ileri stirdii:

“Bir Anayasanmn yorumlanmasmda iki unsur unutulmamalidir: Birincisi,
emsal karar olagan kanuni yoruma iliskin meselelerde olagan sekilde bir rol oynarken
Anayasamin yorumlanmasinda daha az bir rol oynar. Ikincisi, bir Anayasa mevzuatin
yasayan bir parcasi oldugundan, hiikiimleri asir1 detayc: bir sekilde degil ama genis
bir sekilde yorumlanmalidir- “diger Kanunlardan daha az katilikla ve daha fazla
comertlikle” (bakinmiz Minister of Home Affairs v Fisher davast [1979] 3 All ER
21. Bir Anayasa kendine 6zgiidiir (sui generis), niteli§ine uygun olan kendi yorum
ilkelerinin olmasin gerektirirken, kanuni yoruma iliskin karineleri ve olagan kurallart

24

kabul etmesi gerekli degildir.

Bir baska dava olan Merdeka University Bhd v Government of
Malaysia® davasinda, Abdoolcader | bir Anayasa’y1 “herhangi bir dar ya da

21 Ibid., sf.341

22 [1979] 3 Al ER 129

23 [1981] 1 MLJ 29

24 Ibid, sf.33; Ayrica goriiniiz JC Fong, “Constitutional Federalism in Malaysia”, 2008, Thomson
Sweet & Maxwell, sf.162.

25 [1981] 2 MLJ 356
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asirt detayci sekilde” yorumlamama ilkesinin mahkemenin herhangi bir yasa
ya da anayasa teorisi yararina veya eksiklikleri giderme veya s6zde hatalar:
diizeltme amaciyla bile Anayasa’nin dilini esnetme ya da ¢arpitma konusunda

serbest oldugu anlamina gelmedigine dikkat ¢ekti.

(b) Diger Mahkeme Kararlar1 Yalnizca ikna Edici Niteliktedir

Yabanci mahkemelerin, 6zellikle de Milletler Toplulugu tilkelerindeki
mahkemelerin kararlari, oldukca ikna edici niteliktedir. ingiliz hakimlerinin,
bilhassa Danisma Meclisindekilerin kararlar1 Malezya Anayasasinin
yorumlanmasinda Malezya yargisini etkilemisken, mahkemeler anayasal
hiikiimlerimizin yorumunda yardimc olacak Hint mercilerine giivenmekte
isteksiz olmuslardir. Bu isteksizligin sebepleri Karam Singh v Menteri Hal
Ehwal Dalam Negeri [Minister of Home Affairs], Malaysia® davasinda
Federal Mahkeme kararinda yer almaktadir. Bu dava, habeas corpus (hakim
oniine ¢ikarma emri) basvurusuna iligskin olarak durusma hakiminin verdigi
karara kars1 yapilan bir basvuru ile ilgiliydi. Ong Hock Thye CJ (Malay) sunu
ifade etti ki:

“Hem Ingiliz hem de Hint mercilerini incelemek samildi§: kadar 6nemsiz bir
is degildir, fakat 6zetlemek gerekirse, nacizane goriisiime gore, Ingiliz mahkemeleri
olaylara daha gercekci bir agidan bakiyorlarken, en fazla saygi duydugum Hintli
hakimler ise ne zaman yiiriitme yetkisinin olusturdugu istismar dolayistyla vicdan
azabi duyulursa uzlasmaz olam uzlastirmak icin iistiin gayret gisteren yorulmaz
idealistler olarak beni etkilemektedirler.””

Suffian F.J. bu davada soyle bir goriis belirtti ki:

“Hint Yiiksek Mahkemesi kararlari, ozellikle de Anayasaya iliskin kararlar,
burada son derece ikna edici niteliktedirler ¢iinkii Hint Anayasast bizim Anayasamiz
icin biiyiik ol¢iide model olmustur. Fakat bu meseleyi kaygryla ele alirken, su goriise
vardim ki saygim sonsuz ancak bu konuda Hint Yiiksek Mahkemesinin izlenmemesi
gerekir....

The King v Secretary of State for Home Affairs, Ex parte Lees [1941] 1 KB
72 davasmda Ingiliz Temyiz Mahkemesinin gerekcesini sayguyla takip etmeyi tercih
ederim...”

26 [1969] 2 MLJ 129
27 Ibid., sf.141
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Hint Anayasasinda bildirilen temel haklarin bizimkilere benzer
olmadiklarini belirtmek yerindedir. Hindistan laiklik kavramini gelistirir ve
bu kavram, Hint halkinin Hindistan’1 Egemen Sosyalist Laik Demokratik bir
Cumbhuriyet seklinde kurmaya resmi olarak karar verdiginin acik¢a beyan
edildigi Anayasa’nin 6nsoziinde dolayli olarak ifade edilir. “Sosyalist Laik”
ifadesi, Hindistan Anayasasi'nin 1976’da yiirtirliige konulan 42. Degisikligi ile
onsoze eklendi. Bu ifadeyi eklemekteki amag, sosyalizm ve laiklik gibi parlak
fikirleri ve Milletin biitiinliiglinii acikca ifade etmektir.”® Bu degisiklik, sadece
Anayasa’da 6nceden 6ngoriileni belirginlestirmek i¢in yapildi. Bu degisiklikle,
“laik” kelimesi kazandirild1 ve bdoylelikle simdiye kadar {istii kapali olan
acgikliga kavusturulmus oldu.?’ “Laik” kelimesinin 6nsoze eklenmesinden bile
once, Hindistan Yiiksek Mahkemesi laikligin Anayasa'nin temel bir 6zelligi
oldugunu ileri siirmekteydi. (Sardar Syedna Taher Saifuddin Saheb v The
State of Bombay (AIR) (1962) SC 853, 871) davast.

(c) Anavasal Teamiiller

Mahkemeler teamiillerden ne Olgiide yararlanabilirler? Reid
Komisyonu'nun Raporunda sdyle bir durumun alti ¢izilmisti ki 1948
Federasyon Anlasmasi imzalandiktan ve Malay Anayasasimin taslag:
hazirlandiktan sonra Reid Komisyonu'nca isaret edilen teamdiiller yersiz
bulundu. Bdylece, halen faydasi olabilecek teamiiller Ingiltere’de goriilen,
Anayasamizin ve hiikiimet sistemimizin model aldig1 teamiillerdir. Bu
nedenle, teamiil Anayasa’min yorumlanmasinda bir rol oynar mi? Baz
hakimler, ancak eger mahkemeler dis yardimin gerekli oldugunu goriirlerse

bunun ele alinmasinin icap edecegi goriisiindedirler.*

Datuk (Datu) Amir Kahar Bin Tun Haji Mustapha v Tun Mohd Said
Bin Keruak & Ors* davasinda, Abdul Kadir Sulaiman | gayri resmi olarak
sOyle bir fikir beyan etti ki teamiillere Anayasa hiikiimlerinin olusturulmasi

ve yorumlanmasi agisindan yardim almak anlaminda bagvurulabilir. Ne var

28 Jeyasingh Peter, 1999, Secularism and Freedom of Religion, www.courses.cs.vt.edu/cs3604/
lib/freedom of Speech/International

29 MP Jain, Indian Constitutional Law, Altinc1 Baski 2010 (Lexis Nexis Butterworths Wadhwa),
sf. 1316

30 Yeni Anayasa Degisikligine iligkin bir Kanada davasimna atifta bulunan Tan Chiaw Thong
J'nin Gortsleri (1982) 125 DLR; JC Fong s£.170.

31 [1994] 3 ML]J 737
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ki, bu tiir teamiiller Anayasa’nin agik hiikiimlerini ¢igneyemezler (federal
veya eyalet olsun). Ayrica su ileri siiriildii ki yoruma yardimci olmasi igin
bir teamiile bagsvurulmadan once, ilk olarak gercek anayasa hiikiimlerine
bakilmalidir.

(d) Yerlesik Anayasa Hiikiimlerini ve Teamiil Hukuklarini Korumaya
Yonelik Yapilan Yorum

Malezya mahkeme kararlari ile, yerlesik hiikiimlerin desteklenecegi
ve hi¢bir mevzuatin bu hiikiimler iizerinde ters etkisi olmayacagimnin temin
edilecegi gosterilmistir. Bu, Pihak Berkuasa Negeri Sabah v Sugumar
Balakrishnan?®? davasinda Federal Mahkeme kararinda agiklandi. Bu davada
incelenen mesele 1959/63 sayili Go¢ Kanunu'nun boliim 65(1)'ine getirilen
degisikligin 1963 yilindaki Malezya ile ilgili Anlasmanin, 6zellikle de III.
boliimiin, ruhu ve amacina aykir diisiip diismedigidir. Federal Mahkeme
kararini verirken Mohamed Dzaiddin FCJ, Go¢ Kanunu'nun boliim 65(1)
(c)’sine getirilen degisikligin amacinin sadece Gog Idaresi Genel Miidiiriiniin
bir kamu makaminin talimatlarina gore hareket etme yetkisini elinden almak
oldugunu ve “hicbir surette Devletin go¢c meselelerine iliskin hak ve yetkilerini
etkilemedigini” ileri stirdii. Hakim sunu ekledi ki “1963 yilindaki Malezya ile
ilgili Anlagmanin ve Hiikiimetler arasi Komite Raporunun ruh ve amacimin hicbir
sekilde ihlal edilmedigi goriisiindeyiz.”

Yerel bolge haklarma iliskin davalarda, Malezya mahkemeleri
uluslararas: insan haklar1 normlarma basvurdular. Onemli bir dava olan
Adong bin Kuwau & Ors v Kerajaan Negeri Johor & Anor* davasinda,
Yiiksek Mahkeme Jakun kabilesinin yerlileri olan davacilarin yasadiklar:
toprak tizerinde ortak haklari bulunduguna hiikmetti. Bu hiikiim, {ilkedeki
yerli halkin teamiil hukuku ve geleneklerden kaynaklanan mevcut arazi

haklarinin taninmasina iliskin bir miktar i¢tihadin gelistirilmesine yol agt1.

Benzer sekilde, Sagong bin Tasi & Ors v Kerajaan Negeri Selangor &
Ors* davasinda, mahkeme yerlilerin geleneksek arazileri tizerinde miilkiyet

haklarmin bulundugu yoniindeki ilkeyi teyit etti. Kisacasi, davacilar 1995

32 [2002] 3 MLJ 72; [2002] 3 AMR 2817

33 JCFong, “Constitutional Federalism in Malaysia”, 2008, Thomson Sweet & Maxwell, sf. 175.
34 [1997]11 ML]J 418

35 [2002] 2 MLJ 591
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yilinda bir anayolun ingaat: i¢in kendilerinden 38 Ingiliz donim (akre)
arazi almnan, Dengkil, Selangor’da Bukit Tampoi'den gelen 23 aile reisi
arasindaydilar. Davalilar (saniklar), tahrip edilen iirtinler ve konutlar igin
nominal bir miktar disinda, herhangi bir arazi tazminat1 6demesi yapmadilar.
Yetkililer yerli halkin devlet arazisi {izerinde sadece kiract oldugunu ve
boyle olunca da 1960 Arazi Istimlak Kanunu kapsaminda tazminat hakki

bulunmadigini savundular.

Shah Alam Yiiksek Mahkemesi, davacilarin teamiill hukukunda
arazileri tizerinde haklar1 bulunduguna hiikmetti. Hakim dort davalinin/
sanigin (Selangor eyaleti hiikiimeti, Malezya Miihendisler Birligi, Malezya
Karayollar1 Amirligi ve Federal Hiikiimet) yerli toprak sahiplerine tazminat
O0demesi yoniinde karar verdi ve Malezya Miihendisler Birligine ve Malezya
Karayollar1 Amirligine bagkasmin arazisine izinsiz girdikleri i¢in tazminat
O0demeleri yoniinde ayrica karar verdi. Yiiksek Mahkemenin karar: Temyiz

Mahkemesi'nce onaylanda.

(e) Yoruma Yardim Olarak Tarihi Ge¢mis

Anayasanin Westminster modelini izlemesine ragmen, kendine has
Ozellikleri vardir. Anayasa, yalnizca temel bildirgeyi icermekle kalmay1p, ayn1
zamanda anayasal tistiinliigii, federalizmi, anayasal bir Haklar Bildirgesini
de kapsar ve 1irk ve dine gore ayrilan yeni bir politikaya yonelik algilanan
ihtiyaclara gore degistirilmis geleneksel unsurlarla donatilmistir.® Anayasa
metnine katkida bulunan pek ¢ok kaynak vardir: bunlar tarihi belgelerdir,
ornegin, Reid Komisyonu Raporu, Rukun Negara, Anayasa, Federasyonun
cesitli eyaletlerinin Anayasasi, federal kanunlar, eyalet kanunlari, ikinci
derecedeki federal ve eyalet mevzuati, yiiksek mahkemelerin kararlari,
anayasal teamdiller, Miisliimanlar i¢in Anayasa’da 6ngoriilen seriat kanunlari,
Malay kanunu (adat), Sabah ve Sarawak yerlilerinin gelenekleri ve gecerliligi

kabul edilmis ve edilmemis uluslararasi anlagsmalardir.

Uluslararasi anlagmalarin Anayasa’ya uygunlugu meselesi, Ingiliz
Hiiktimeti Singapur, Kuzey Borneo ve Sarawak’i birakmak istedigi

zaman bir davada ortaya ¢ikt1. Imzalanacak bir anlasma yoluyla bunlarin

36 Andrew Harding, “The Constitution of Malaysia, A Contextual Analysis, 2012, sf. 2.

37 Shad Saleem Farugi, “Document of Destiny. The Constitution of the Federation of Malaysis”,
(2008), MALAYSIA Star Yayinlar1 (Malezya) Berhad, sf. 24.
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federasyona katilmalari amaciyla bu {i¢ bolge temsilcileri ve Malezya
Hiikiimeti ile miizakerelerde bulunuldu. Endonezya ve Filipinler
Hiikiimetleri karsi c¢iktilar. Yerel bir hiikiimet olan Kelantan Eyaleti
Hiikiimeti de kars1 ¢ikt1.

Bilinen suydu ki Malezya'nin ortaya ¢ikmasinin planlandig: tarihten
alt1 glin 6nce, Kuala Lumpur’daki Yiiksek Mahkemeden The Government
of the State of Kelantan v The Government of the Federation of Malaya
and Tunku Abdul Rahman Putra Al-Haj* davasinda Malezya Anlasmasin
ve Malezya'nin kurulusuna iliskin Kanunu hiikiimsiiz ya da bunun yerine
Kelantan eyaleti tizerinde baglayici olmadigini ilan etmesi istendi. 9
Temmuz 1963 tarihinde, Malaya Federasyonu Hiikiimeti, Birlesik Krallik,
Kuzey Borneo, Sarawak ve Singapur, Malezya Anlagmasini imzaladilar ki
bu sayede, Singapur, Sarawak ve Kuzey Borneo Malaya Federasyonu'nun
mevcut eyaletleri ile (Kelantan dahil olmak tiizere) federasyon halinde
birlesti ve daha sonra Federasyon Malezya adini aldi. Federal Parlamento,
digerlerine ildveten, 1i¢ yeni eyaletin kabuliinii ve federasyonun Malezya
olarak yeniden adlandirilmasini saglamak icin 1957 Anayasasi’'min madde
1(1) ve (2)’sini degistirmek tizere o zamanlar Malezya Kanununu (Malezya
Anlagsmasina eklenmis kanun tasarisi seklinde) ¢ikarmis bulunmaktaydi.
Malezya Kanunu, Kraliyet Onayini 26 Agustos'ta alip, 16 Eylil 1963
tarihinden itibaren yiirtiirliige girdi.

Kelantan Eyaleti Hiikiimeti, Malezya Kanunu ile “Malaya
Federasyonunun” kaldirilacagini, dolayisiyla 1957 Malaya Federasyonu
Anlagmasinin ihlal edilecegini; Onerilen degisikliklerin Kelantan dahil
her Malaya eyaletinin onayini gerektirdigini ve de bu onayin alinmamig
oldugunu, Kelantan Sultaninin (Yoneticisinin) Malezya Anlasmasina taraf
olmus olmasmin gerektigini; anayasal teamiiliin Anayasa’ya getirilecek
onemli degisikliklerin her eyalet YOneticisine damisarak yapilmasini icap
ettirdigini; ve de Kelantan eyaletinin kendi yasama organinin olmasi
itibariyla Federal Parlamentonun bu eyalet i¢in yasa yapma yetkisinin
olmadigin ileri siirdii.

38  Tun Mohamed Suffian, An Introduction to The Constitution of Malaysia, editorler Tunku
Sofiah Jewa, Salleh Buang & Yaacob Hussain Merican, Ugﬁncij Baski, Pacifica Yayinlary, sf. 13.
39 [1963] ML]J 355
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11 Eylil 1963 tarihinde, Kelantan Eyaleti Hiikiimeti, mahkemenin
davalilarin/saniklarin, Malaya Federasyonu Hiikiimetinin ve Bagbakanin,
Malezya Kanununun herhangi bir hiikmiinti yiriirliige koymalarim
engellemesi gerektigini 6nerdi. Bizzat Bagkan (Bag Hakim) bagvuruyu inceledi
ve 14 Eyliil 1963 tarihinde reddetti. Esasa iliskin olarak, Lord Hazretleri
Thomson CJ asagida belirtildigi {izere hiikiim verdi:

“160. madde itibariyla Anayasa kayda gecmis bir kanundur ve 159.
madde itibariyla Parlamento, Anayasa hiikiimlerini degistiren kanunlar
cikarabilir. Bu yetki, ancak Anayasay: degistirmeye yonelik Kanun Tasarisinin
her Parlamento Kamarasinin toplam iiye sayisimin iicte ikisini olusturan bir
cogunlukla c¢ikarilmast gerektigi seklindeki sinirlamaya tabidir ve madde
159(5) sebebiyle, Yoneticilerin konumlarinmin ele alindig1 38., 70., ya da 71(1).
maddeleri degistiren veya Malaylarin o6zel konumu ile ilgili 153. maddeyi
degistiren bir kanun, Yoneticiler Konferansimin onayr olmadan cikarilmaz.
Su, yine de, belirtilmelidir ki 159. madde dolayisiyla iicte iki cogunluk sarti,
bir Eyaletin kabulii icin veya kabulii ile baglantili olarak yapilan herhangi bir
Anayasa degisikligi icin gecerli degildir;

Malezya Anlasmasi, Bagbakan, Basbakan Yardimcis: ve Bakanlar Kurulunun
diger dort iiyesi tarafindan “Malaya Federasyonu nanuima” imzalanmistir. Anayasada
bir Eyalet Hiikiimeti ya da bir Eyalet Yoneticisi ile istisare gerektiren herhangi bir
durum bulunmamaktadir...”

Sunun altini ¢izmek gerekir ki yukarida anilan dava, Anayasa’nin bir biitiin
olarak, icindeki belirli hitkiimlerin lafzi ile sinirli olmayacak sekilde yorumlanmasi

hususunda Federal Mahkemenin iistlendigi 6nemli rolii gostermektedir.

(f) Takdir Yetkisi Veren Hiikiimleri Yorumlama; Yargi Denetimi

Tum yetkiler sinirlamaya tabidir. idarenin takdir yetkisi iizerinde

denetim olmalidir ki boylece takdir yetkisi keyfiyete doniismez.

Devletin her memurunun ve her kurumunun kendi yetkisi dahilinde
kalmasini temin etmek mahkemelerin gorevidir. Bu temelde, Malezya
mahkemeleri Stephen Kalong Ningkan v Government of Malaysia®

40 [1968] 2 MLJ 238 (Danisma Meclisi); [1968] 1 MLJ 119 (FC)
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davasinda oldugu gibi olagantiistii hal ilan1 sorununu ele aldilar. Bir dizi dava
olan Tan Tek Seng v Suruhanjaya Perkhidmatan Pendidikan & Anor* ve
Sugumar Balakrishnan davalarinda, uygunluk (kabul edilebilirlik) ve dogal
adalete iliskin idare hukuku ilkeleri Anayasa’ya ile iliskilendirildi. Bu takdire
sayan idare hukuku ilkeleri, artik uygun yargi siireci ve esit muameleye iliskin
anayasal teminatlarin dolayl olarak anlagilan hususlari olarak goriilmektedir.
Tim yukaridaki davalarda Malezya mahkemeleri, keyfi yetkilerin ve sert

cezalarin kanun oniinde esitlik ilkesini ihlal ettigi goriistinti desteklediler.

Malezya perspektifinden, yargi denetimi anayasal {stiinliik
baglaminda ele almabilir. Hakimlerin serbest konusma Ozgiirliigli gibi
ozgilirliiklere sinirlama getiren veya temel haklari diizenleyen bir idari
eylemin ya da parlamento mevzuatinin Anayasa’ya uygunlugunu inceleyip
inceleyemeyecegi meselesi, birtakim davalarda karar baglanmak iizere

mahkemelerin 6niine gelmistir.

Karam Singh v Menteri Hal Ehwal Dalam Negeri [Minister Of Home
Affairs], Malaysia®* davasinda Hakim Ong CJ (Malaya) sunu belirtti ki,

“... Sunu vurqularim ki buradaki karar oncelikle bu davaya 6zgii olgular
w18inda incelenmelidir... Ulusal giivenlik yararina, davalarda kisisel rahatsizligin
arka planda tutulmas: zorunlulugu, Anayasayr olusturanlarca XI. boliimde, 149-
151. maddelerde acik¢a kabul edilmistir. Lord Wrightin Eliezer Zabrovsky v General
Officer Commanding Palestine (1947) AC 246 davasinda ifade ettigi gibi...

“Stkintilt savas zamanlarmda ve kaotik savas sonrasi kogullarda kisisel
ozgiirliige yasal ve serbest miidahale kapsami genisletilmis ve normal zamanlarda
mesru olarak kabul edilmeyecek kisitlamalar yasama organinca yasal hale getirilmistir.”

On iki yil siiren Olaganiistii hal 1960 yilinda sona erdi fakat boliinme (yikim)
ve kargasa riskleri bitmedi. Boylece, Olaganiistii Hal Diizenlemesinin 17. maddesi
kapsamindaki ihtiyati tutuklama, Diizenlemenin kaldirilmaswyla, 1960 I¢ Giivenlik
Kanununda diizenlenmeye baslandi. 149. madde uyarinca Kanun, Federasyonun
i¢ giivenligini, ihtiyati tutuklamay, boliinmenin (yikimin) onlenmesini, kisilere ve
miilke yonelik organize siddetin dnlenmesini ve ayrica daha onemsiz meselelerin
onlenmesini de saglamak amacryla ¢ikarildi.®”

41 [1996] 1 MLJ 261
42 [1969] 2 MLJ 129
43 Tbid, sf.141
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Bu davada Suffian F.J.,, Atma Ram* davasindaki karar gerekcesine

katild1 ki bu gerekgeye gore:

“tutuklulugu hakl ¢ikarmak icin gerekcelerin yeterliliginin sorusturulmasin
engellemek amaciyla, tutuklama karari verme yetkisi tutuklayan makamin mevcut
ruh haline bagh kilindiginda -ki bu tamamen siibjektif bir durumdur- tutuklu kisinin
beyanda bulunmasini saglamak icin ayni gerekcelerin yeterliligini inceleme yolunun

mahkeme icin acik olduunu ileri siirmek biitiiniiyle tutarsizlik olur.®
Hakim ayrica sOyle bir agiklama getirdi ki:

“Bizim hukukumuz Hindistan'tn hukukundan oldukca farklidr. ik olarak,
onceden belirtildigi iizere, tutukluluk yetkisi burada Parlamento’daki sorumlu
Bakamin tavsiyesine gore hareket eden iilkedeki en vyiiksek merciye verilmistir. Ikinci
olarak, yine onceden belirtildigi iizere, burada tutukluluk, mesru olmasi icin, kanuna
uygun olmalidir; oysaki Hindistan’da kanunca belirlenen usul uyarinca olmalidir.”*

Minister for Home Affairs, Malaysia & Anor v Karpal Singh?
davasinda, davali/sanik, ISA'nin 8. maddesi kapsaminda Bakan tarafindan
verilen bir tutukluluk emri uyarinca tutuklandi. Tutukluluk gerekgeleri
ve iddialarla birlikte tutukluluk emri, davaliya/samiga bildirildi. Davali/
sanik iddialardan birinin hatali oldugunu ileri stirdii ¢linkii kendisi
iddia edilen tarih, saat ve yerde yiiksek memur olmayan miidiir ve
kidemli yardimcilarinin ulusal tarzdaki Cin ilkokullarina atanmasi
konusu hakkinda konusmamisti: ve de davali/sanik kanuna aykir: olarak

tutuklanmis oldugunu iddia etti.
Yiiksek Mahkeme digerlerine ildveten sunlari ileri stirdii:

(a) “Bizim goriisiimiize g0re meselenin 0zii, hakimin mevcut davada oniine
konan soruna yonelik dogru yaklasimi benimseyip benimsemedigi ve bu yaklasimin
bu iilkedeki mahkemelerce defalarca izlenip izlenmedigidir (bakimiz Liversidge v
Anderson [1942] AC 206; Karam Singh v Menteri Hal Ehwal Dalam Negeri [1969] 2
MLJ 129 and Inspector General of Police v Tan Sri Raja Khalid bin Raja Harun [1988]
1 ML] 182 davalar1). Baska bir ifadeyle, makul neden, yalnizca Icisleri Bakani'nin

44 AIR 1951 SC 157
45 [1969] 2 MLJ 129 sf. 151
46 Tbid,, sf. 151

47 [1998] 3 MLJ 29
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zihninde var olan ve kendisinin tek basina karar verebilecegi bir seydir ve bu makul
neden, Icisleri Bakani'nin acikladig1 goriisii tasimadigr gOsterilemedikee, itiraza ya da
yarg1 denetimine tabi degildir.”*

(b) “Igisleri Bakani yeminli beyanda bulunmus ve iddia olunana bakmayip,
davalmin/samgm tutumu ile ilgili bilgi ve raporlart dikkate alarak tutukluluk emrini
yine de verecegini soyledi. Bize gire, bu davada hikim, yeminli ifadedeki iddialar:

kabul etmeye zorunlu oldu ve tutuklulugun sebebi hakkinda tahkikat yapamadi.”*

(¢c) “hatali olan altinci iddia, 6zellikle Icisleri Bakani'nin daha 6nce basvurulan
yeminli ifadesi goz oniine alindiginda, sadece gereksiz bir iddia olarak goriilebilecek
6nemsiz bir hata oldu. Icisleri Bakani'min siibjektif kanaati yargi denetimine tabi
degildir.”*

(Ayrica bakiiz Kerajaan Malaysia & Ors v Nasharuddin Nasir®,
Arumugam a/l Kalimuthu v Mneteri Keselamatan Dalam Negeri & Ors*
davalarr)

Nevarki, bazidiger davalarda, mahkemesiibjektifbir degerlendirmeden
objektif bir degerlendirmeye dogru ilerledi. Bu, Pengarah Tanah Dan
Galian Wilayah Persekutuan v Sri Lempah Enterprise Sdn.Bhd davasinda
goriilebilir ki Raja Azlan Shah, C] (Malaya) sunu ileri stirm{istii:

“Her yasal yetkinin yasal sumirlar: olmalidir, aksi takdirde diktatorliik
olur. Bu, ozellikle, takdir yetkisinin uyqun bir amag icin kullamilmas: gerektigi ve
makul olamayacak sekilde kullamilmamas: gerektigi yoniinde kati bir gerekliliktir.
Baska deyisle, her takdir yetkisi yasal kisitlamadan muaf olamaz; bu yetki yanls
sekilde kullamldi§inda, miidahale etmek mahkemelerin gorevi haline gelir. Sadece

mahkemeler, kisinin kurumsal saldiriya karsi 6zgiirliigiiniin savunucularidir.”

Rama Chandran v The Industrial Court Of Malaysia & Anor*
davasinda, Edgar Joseph Jr FCJ, Council of Civil ServiceUnions & Ors v

48 Ibid., s£.33
49  Tbid., s£.33
50 Ibid., sf. 33
51 [2004] 1 CLJ 81
52 [2003] 5 ML]J 174
53 1Ibid., sf.149
54 [1997] 1 MLJ 145
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Minister fort he Civil Service®® davasinda Yargi Denetimine agik bir karara
kars1 ¢ikma konusunda Lord Diplock’un gerekgelerini 6ne stirdii. Hakim, {ig
inceleme gerekgesi siraladi, yani bunlar, (i) hukuka aykirilik, (ii) irrasyonalite

ve (iii) usul uygunsuzlugudur®. Hakim ayrica sunu agiklad1 ki:

“... pratikte bu, Mahkemenin bu tiir kararlar: sadece usul agisindan degil,
esas agisindan da incelemesine izin vermektedir...”” (vurgu eklenmistir)

Ayrica Ranjit Kaur S Gopal Singh v Hotel Excelsior (M) Sdn Bhd*®
davasini bakiniz.

Ayrica sunu belirtmek ilgingtir ki mahkemenin hem objektif hem
de siibjektif degerlendirmeleri es zamanl olarak yaptigi durumlar vardir.
Mohamad Ezam bin Mohd Noor v Ketua Polis Negara & Other Appeals®
davasinda, “reform” eylemcileri olan bagvuranlar, 1960 Uluslararasi Giivenlik
Kanunu'nun 73. béliimii kapsaminda gozaltina alinip tutuklandilar. Yeminli
beyanda belirtildigi {izere tutukluluk gerekgesi, basvuranlarin 14 Nisan
2001 tarihinde Kuala Lumpur’da 50,000 insani igeren bir sokak gdosterisi
planlamalariydi. Federal Mahkeme, basvuranlarin bagvurusuna izin verirken
ISA'min 73. Boliimiine yonelik olarak objektif degerlendirme yapti ve aym
zamanda tutukluluk emrine iligkin 8. boliime yonelik olarak siibjektif

degerlendirme yapmayi tercih etti.

(g) Anayasacilik

Bir Anayasanin bazi amaclari korumaya ve devlet ve millet igin
bazi idealleri ve degerleri gelistirmeye calistig1 inkar edilemez.® Bu
temelde, “simirli hiikiimet”, “kuvvetler ayrilig1” ve “hukukun iistiinligi”
kavramlariyla ortlisen bir “anayasacilik” ideali vardir.® En temelde,
anayasacilik Anayasa’nin lafzina vatandaslarin ve Devlet memurlarinin
sadakatine isaret eder. Vatandaslar 6zgiirliiklerine iliskin sinirlar1 kabul

55 [1985] AC 374
56 [1997] 1 MLJ 145 sf. 187
57 Tbid., sf.187

58 [2010] 8 CLJ 629

59 [2002] 4 ML]J 449

60 Tbid., sf. 20

61 Tbid., sf. 24-25.
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etmeliler ve riayet edilecek kurallar1 dylece secip alamazlar.®* Bir yazar,
anayasaciligin ozliniin siyasi eylemi ve devletin karar alma siirecini
olusturan ve sekillendiren yasal ya da yar1 yasal mahiyetteki ilkelere,
kurallara ve uygulamalara iliskin bir sistem oldugunu soylemistir.®®
Malezya'da, Hiikiimet ve vatandaslar arasindaki iligskiye kanun yon verir.
Herhangi bir ihlale yonelik olarak mahkemelere itiraz etmek olasidir.
Devlet gorevlileri, haksiz muamele ve sézlesme hukuku kapsaminda
mahkemelere verilmekten (dava edilmekten) muaf degillerdir. Kral ve
Yoneticiler (kendi adlarina) bile iilkenin kanununa tabidirler.

Malezya, Anayasa’nin ruhuna oldugu kadar lafzina olan sadakate de
isaret eden anayasacilig1 kabul eder. Bu anayasacilik, temel kanunun ortaya
¢ikmasina neden olan deger ve ideallere baghlig1 ve bu deger ve ideallerin
“icsellestirilmesini” gerekli kilar.** Ulkenin yonetimine ve Malezyalilarn
giinliik faaliyetlerine entegre edilmis degerler, ¢ikarilan kurallara uymay:
ve ayni zamanda Anayasa’ya zamanla eklenen ve Ivor Jennings’in 6liimsiiz
sozlerine gore “kanunun kuru kemiklerini ortmek icin beden temin eden” yazili
olmayan gayri resmi uygulamalara ve anlayislara saygi gosterilmesini

gerektirir.®

Anayasa, boliinmeye (yikima), organize siddete ve de devlet ve
olagandistii hal yetkilerine zarar veren eylem ve suglara kars1 belirli hiikiimler
de 6ngoriir.* 149. madde, boliinme (yikim) ve kamu diizenine zararli bir eyleme
kars1t mevzuat ile ilgilidir. 150. madde, olaganiistii hal ilanina iliskindir. 151.
madde, ihtiyati tutuklama hususundaki sinirlamalar hakkindadir. Hiikiimet
bu &zel yetkileri iistlendiginde, ne kadar biiyiik/esasl olursa olsun, yaptig
her ne ise, bu yetkiler kapsaminda olmak kaydiyla Anayasa’ya uygundur
¢linkii Anayasa ile yetkilendirilmistir, fakat elbette herhangi bir kisi, boyle bir
eylem ya da ihmalin (eksikligin) Anayasa’ya aykiri oldugu yoniinde bir iddia

ile mahkemelere bagvurabilir.

62 Ibid., sf. 24-25.

63 Andrew Harding, “The Constitution of Malaysia. A Contextual Analysis”, (2012), Hart
Yaymciligi, Oxford ve Portland, Oregon, sf. 3.

64  Prof. Dr. Shad Saleem Farugqi, “Document of Destiny. The Cosntitution of the Federation of
Malaysia” (2008), MALEZYA Star Yayinlar1 (Malezya) Berhad, sf. 25.

65 Ibid sf. 25.

66 Federal Anayasa, boliim XI, madde 149, madde 150 ve madde 151.
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Stephen Kalong Ningkan v Government of Malaysia” davasinda,
Darnisma Meclisi, madde 150(1)'deki “olaganiistii hal” ifadesinin anlamir ele alirken,

bu ifadenin genis anlamma vurgu yaptl. Danisma Meclisi sunu ileri stirdiirdii:

“...Madde 150(1)"de kullamldig1 iizere “olaganiistii hal” ifadesi, herhangi bir
sekilde ortaya konarken giiciin kanuna aykir kullanimi ya da tehdidi ile stnirli olamaz.
Federal Anayasanin 149. maddesi bu mahiyette bir boliinmeyi (yikimi) dnlemeye
ya da durdurmaya yonelik iken, 150. Madde icerisinde yer alan bir “olaganiistii
halin” yalmzca ciddi olmakla kalmayip, Federasyonun ya da herhangi bir kisminin
glivenligini veya ekonomik yasamini etkileyecek boyutta olmasina ragmen, bu
ifadenin dogal anlami, savas, kitlhk, deprem, sel, salgin hastalik ve sivil hiikiimetin

cokiisii gibi cesitli hadiseler dahil olmak tizere ¢ok sayida durum ve olay1 igerebilir.”®

Stephen Kalong Ningkan davasindan 6nce, Federal Mahkemenin Eng
Keock Cheng v Public Prosecutor® davasinda Anayasa’nin 150. maddesinin
etkisini ele alma firsati oldu. Anilan maddenin gercek etkisinin, burada
belirlenmis belirli istisnalara tabi olan Parlamentonun, olagan {istii bir hal
esnasinda, herhangi bir konuda kanun yapma yetkisinin oldugu ve de bu
kanun yapma yetkisini bagka bir merciye havale etme yetkisinin mutlaka

oldugu ileri siiriildii.

(h) Diger Yorum Yontemleri

Anayasa’nin yorumlanmasinda mahkemelerin kabul ettigi yaklagim,
karngik bir mahiyettedir. Temel haklarla ilgili meselelerde, yarg: Anayasa’nin
11. boliimiindeki Temel Hiirriyetlere iliskin hiikiimleri gii¢lii bir bigimde

uygulama egilimindedir. Bu yaklasimlardan bazilari asagida ele alinmaktadir:-

(i) Lafzi Yorum Yontemi

Bu, “kati yorumcu” bir yaklasimdir ki buna gore, Anayasanin
Anayasa’y1 olusturanlarin asil amaglar1 dogrultusunda yorumlanmasi
gerekir. Hitkiimlerin “yalin dilinin” ve lafzi ve olagan anlaminin anlagilmasi

gerekir. Kanunun kabuliiniin tarihsel gelisim siirecine saygi gosterilmelidir.”

67 [1968] 2 MLJ 238

68 Ibid sf. 243

69 [1996] 1 MLJ 18

70  Prof. Dr. Shad Saleem Farugi, “Document of Destiny. The Constitution of Malaysia” 2008, sf. 632.
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Bu ruhla, Public Prosecutor v Datuk Harun bin Haji Idris & Ors™ davasinda
mahkemenin herhangi bir yasa ya da anayasa teorisi yararima veya eksiklikleri
giderme veya sozde hatalar: diizeltme amaciyla bile Anayasanin dilini esnetme ya
da carpitma konusunda serbest olmadigi ileri siiriildii. Benzer sekilde, Jabar v
PP7 davasinda, Singapur mahkemesi bir kanunun gecerli sekilde ¢ikarildig:
siirece gegerli ve baglayici oldugunu 6ne siirdii: “Mahkeme adil, dogru ve makul
olup olmadig ile 1lgili degildir.....”

Bu dar lafzi yorum yontemi, ihtiyati tutuklama emirleri, kanun 6niinde
esitlige iliskin anayasal giivence, “kisisel 0zgiirliik” kavraminin yorumu ve
smurll yerlesim emirlerini kapsayacak sekilde yargi denetimine iligkin pek
¢ok davada kabul edilmistir. Ancak ¢ok nadir durumlarda en {ist diizeydeki
mahkeme Anayasa’nin yorumlanmasinda liberal bir yaklasim uygulamustir.

Boylece, Public Prosecutor v Sihabduin bin Haji Salleh & Anor™
davasinda, Suffian LP, bes hakimin bulundugu Federal Mahkeme ¢ogunluk
kararini verirken sunu ileri stirdiirdii:

“Uciincii olarak, eger kanun koyucu kanunu bu sekilde degistirirse ve
Duport Steels Ltd v Sirs [1980] 1 All ER 529 davasinda 541. sayfada Lord
Diplock’un sézlerini baska sozciiklerle acgiklamak gerekirse, yargimin rolii
kanun koyucunun kabul etmis oldugu sézlerden amacinin ne oldugunu ortaya
cikarmakla ve bu amaci anlamakla simirlidir. Kelimelerin anlami yalin ve agik
olunca, yalin anlama anlam yiikleyememenin gerekcesi (mazereti) olarak anlam
kargasast diisiiniip yaratmak hdkimlere diismez ciinkii bizzat kendileri boyle
yapmanin sonu¢larinin yersiz, ya da hatta haksiz veya ahlaka aykir: olacagini
diisiinmektedirler; veya ayni davada Lord Scarman’in sézlerini baska sozciiklerle
agiklamak gerekirse, yazili hukuk (mevzuat) alaninda hakim kanun koyucunun
kanunlarda ifade edilen iradesine uymalidir, farkli yorumlar miimkiin oldugunda
hakimin se¢me yetkisi vardir, fakat hakim kararinda kanunun c¢ikarilma
amacint en ¢ok karsilayan yorumu secmelidir. Sonu¢ haksiz fakat kacinilmaz
olsa bile, hikim kanunu reddetmemelidir; hos olmayan mevzuat sirf hos degil
diye hige sayilamaz ya da reddedilemez; hdkimin gorevi bunu yorumlamak ve
uygulamaktir.”™

71 [1976] 2 MLJ 116
72 [1995] 1 SLR 617
73 [1980] 2 MLJ 273
74 Tbid sf. 276
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Ayni1 davada karsi oy verilen kararda, Wan Suleiman FJ'nin bu konuda

Suffian LP’ye katildigini eklemem gerekir.

(ii) Liberal Yontem

“Hukuki gergekcilik” akiminin temsilcileri 6te yandan yorumlama
gorevinin kaginilmaz olarak yaratici oldugunu ileri siirerler ¢linkii hukuk
kelimelerinin agik/belli anlamlar1 yoktur. “Kisisel hiirriyet”, “yasam”, “hukuk”,
“miilk”, “yeterli tazminat”, “dil” ve “olaganiistii hal” gibi ifadeler parcalara
ayrilip birakilmazlar. Anayasal meselelere iliskin olarak mahkeme, onceki
emsal kararlarin harfiyen izlenmek zorunda olunmadigini ifade etti. Bu

kararlar duruma iligskin olarak atfedilen anlama bagli olmalidirlar.”

Boylece, Teh Cheng Poh v Public Prosecutor’® davasinda,
anayasa hukukunu uygulama konusunda, mahkemenin goriinenin
(nitelendirilenin) arkasindaki esasa bakmak zorunda oldugu ileri
stirildii. Hitkiimetin bir kanunu ikinci derecede mevzuatin bir pargasi
olarak nitelendirmesi ya da tanimlamasi, Parlamento oturum yaptiktan
¢ok sonra bunun Kral tarafindan yiriirliige konan gizli bir Kararname
oldugu ve boylelikle Anayasa’ya aykir: oldugu gergegini saklayamaz. Bu,
mahkemenin bir olaganiistii hal kanununun gegersiz oldugunu beyan
ettigi bir davadir. Danisma Meclisi kararinda, Parlamento 20 Subat 1971
tarihinde oturum yapinca, Kralin kanun hiikmiinde Kararname ¢ikarma
yoniinde higbir yetkisinin bulunmadigini ileri siirdii. 1975 Diizenlemeleri
(Giivenlik Davalar1) (Degisiklik), Anayasa’nin giiciinii asarlar (ultra vires)
ve bu nedenle hiikiimsiizdiirler. Ne var ki, aym kararla ytiriirliikten
kaldirilmis olan 15 Mayis 1969 tarihli Olaganiistii Hal flaninin halen
yuriirliikte oldugu ileri siiriildii. Parlamenter demokrasinin ve kuvvetler

ayriliginin isleme sekli budur.””

(iii) Amaca Yonelik Yaklasim

Bu yaklasgim, mahkemenin Anayasa'min taslagimmi hazirlarken

kurucularmin akillarinda olan amaci tespit etmesini gerektirir.

75 Prof. Dr. Shad Saleem Faruqi, “Constitutional Interpretetaion in a Globalised World”,
17/11/2005, sf. 2, www.malaysianbar.org.my

76 [1979] 1 ML]J 50.

77 Tun Abdul Hamid Mohamad, “Legal And Judicial Transformation in Malaysia”, Razak
Okulu, Hiikiimet Liderligi Forumu, 5/4/2013, sf. 2.
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Amaca yonelik yaklasimin kabul edildigi 6nemli bir dava, Yiiksek
Mahkemenin karar verdigi Teoh Eng Huat v Kadhi Pasir Mas & Anor” davasidir
ki burada resit olmayan bir kisinin (Cinli bir kiz) Islam dinini kabul etme hakki
mahkeme Oniindeki esas meseledir. Yiiksek Mahkemenin, Anayasanin 11.
ve 12. maddelerine iliskin olarak, Ust Mahkeme hakimince kabul edilen lafzi

yorum yonteminin dogru olup olmadigini tespit etmesi istendi.

Ust Mahkemede, durusma hakimi 12. maddenin 3. fikrasinda yer alan
“ister/gerektirir” kelimesinin bir gesit zorlayict unsur anlamma geldigini ve de
bir kisi yasak eylemleri goniillii olarak yaptiginda 3. fikranin uygulanabilir
olmadigim ileri siirdii. Hakim, 3. fikra dolayisiyla 4. fikradaki kelimenin genel
olarak degil yalnizca bu belirli fikra icin gegerli olabilecegini ayrica ifade etti. Ozet
seklinde, bu, 18 yas altinda Miisliiman olmayan herhangi bir cocugun vasisinin

ya da ebeveynin isteklerine karsin kendi dinine karar verebilecegi anlamina gelir.

Durusma hakiminin kararini bozmaya iliskin olarak, Abdul Hamid LP

sunu ileri stirdii ki;

“Dogruyu soylemek gerekirse, ilgili anayasal hiikiimler, 1961 Cocuklarin
Velayeti Kanununun hiikiimleri ve Anayasamizin ilanimn ardindaki kosullar
iizerinde epeyce diisiindiik. Normalde olagan yarg: uygulamas: uyarimca yorumlama
gorevimizi yalnizea kanun sozlerine bagl kilmamiza ragmen, goriilmekte olan
davada Anayasamizin taslag hazirlanmirken kurucularimin akillarindaki amaci, Lord
Denning’in de bunu yapmis oldugu soylendigi iizere, kendimiz icin tespit etme
cesaretini gosterdik. Malezya Anayasas: bir gecelik diisiincenin iiriinii degil, Reid
Komisyonu seklinde yaygin olarak bilinen Birlesik Krallik, Avustralya, Hindistan
ve Bati Pakistan’dan gelen anayasa ve yoénetim uzmanlarimmn parlak fikridir.
Komisyonun tespitinden once, cesitli ik ve din gruplarim temsil eden Ittifak partisi,
Malay Yéneticileri ve Ingiliz Hiikiimeti arasinda miizakereler, tartismalar ve
mutabakat olmustu.””

Hakim ayrica sdyle bir agiklamada bulundu ki:

“Her kosulda, milletin daha biiyiik menfaati icin hicbir ¢ocugun ebeveyninin
ya da vasisinin izni olmaksizin kendi dininden baska bir din ile ilgili egitim alma
yoniinde otomatik bir hakk: olmaz®”

78  [1990] 2 MLJ 300
79 Tbid., sf. 302
80 Tbid., sf. 302
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Davanin yukaridaki ve ayrica yapilan yorumuna dayanarak, asagidaki
ilkeler diizenlenebilir:®!

(a) 11. ve 12. maddelerin yorumu “yanlis onciiller iizerine yer etmis”
olamaz ve ilgili mevzuatin ardindaki “ruha ve amaca” aykir1 olmamalidir.

(b) Kelimenin olagan ve harfi harfine anlamindan (lafzi yorum y6ntemi)
bir sapma, Bagkan 11. ve 12. maddelerin gercek anlaminin ancak durusma
hakimince sunulan tim “teknik ayrimtilari ya da sadece akademik goriigleri”
“kaldirarak” tespit edilebilecegini sdylediginde ortaya ¢ikar;

(c) Kanuni yorumda esit derecede dnemli/temel bir diisiince “milletin
daha biiyiik menfaatleridir”;

Bu nedenlerle, mahkeme “hicbir cocugun egitim alma yoniinde otomatik bir
hakk: olmayacagini” ileri siirdii.

Su belirtildi ki yukaridaki (a) ve (b) fikralar1 kanuni yoruma iliskin
“amaca yonelik yaklasimin” bir pargasini olusturmak olarak kabul edilebilirler,
(c) fikrasi ise kabul edilen tiim diger yorum yontemlerinden tam anlamiyla
yeni ve radikal bir sapmadir®.

8.0 Sonug

Malezya’daki mahkemeler, Anayasa’nin yorumuna iliskin baz1 belirli
ilkeler koymuslardir. Genel olarak mahkemeler, olagan bir kanuna kiyasla
Anayasay1 “daha az katilikla ve daha fazla cémertlikle” yorumlayacaklar,
fakat boyle yaparken 1957 ve 1963 yillarinda Anayasa’y1 meydana getiren
tarihi olaylar1 ve gelismeleri dikkate alacaklar, anayasal hedeflerin
gelistirilmesi amaciyla Malay Yoneticileri kurumunu ya da Sabah ve
Sarawak Eyaletlerinin 6zel menfaatlerini ve ayrica insanlarin temel
haklarini koruma yoniinde Anayasa’da yer alan hiikiimleri savunacak

veya ylriirliige koyacaklardir.

Onceden var olan kanunlar, yani Merdeka veya Malezya Giinii
Oncesinde ¢ikarilmis ve yiiritme Kkararlar1 ile degistirilmemis olan

kanunlar hususunda sunu belirtmek gerekir ki mahkemeler, bu kanunlarin

81 Salleh Buang, Statutory Interpretation, 1996, Central Law Book Corporation Sdn Yayinevi,
sf. 125

82 Ibid., sf. 126
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hiikiimlerinin Anayasa’ya uygun olmalar: i¢in, madde 162(6) uyarinca bu

onceden mevcut kanunlar: gerekli degisikliklerle uygulayacaktirlar.

Anayasa'nin verdigi takdir yetkilerinin kullanilmas: alaninda,
mahkemenin agir basan roliiniin bu tiir yetki verilenlerin bunlar1 anayasal
yetki sinirlar1 dahilinde kullanmalarini ve bu simirlart asmamalarini temin
etmektir. Yukarida, Anayasa kapsaminda herhangi bir kanunun yasalligin
veya anayasalligini tespit etmek icin siyasi kuram ve herhangi bir 6greti ya da
inang gibi diger faktorlere degil ama Anayasa hiikmiine atifta bulunulmasi
gerektigiileri siiriilmektedir. Ne var ki, kuvvetler ayriligi ilkesinin Anayasa’nin
12. maddesinde yapilan degisiklikten sonra Anayasal cergevemizin bir pargasi
olup olmadig tartigthr durumdadr.

Hakimlerin gorevi bdylece yalnizca kanunu yorumlamak degildir.
Hakimlerden hem “filozof” hem de “kral” olmalar1 bile beklenebilir.** Hakimler,
yeminlerine sadik kalarak, gorevlerini kamuoyunun hukukun istiinliigiine
olan giivenini ve saygisini uyandiracak bir sekilde yerine getirmelidirler. Bu,
hakimlerin davalar1 goriirken iginde bulunduklar tarafsizlik ve adalet ile
saglanabilir ve verdikleri kararlar diistincelerindeki istikrar ve biitiinl{igiin
gostergesi olmalidirlar.® Hakimler, kuvvetler ayrilig: ilkesine riayet ederek
ve bununla beraber hukukun iistiinliigiinii savunma yo6niindeki zorunlu

gorevlerini unutmayarak, ayni zamanda iki hassas isi birden yapmalidirlar.

83 Dato’” Mohd Hishamudin Yunus, “Judicial Activism-The Way To Go?” [2012], 6 ML]J xvii,
internet tizerinde, www lexisnexis.com/my/legal.

84 JC Fong, “Constitutional Federalism in Malaysia”, 2008, Thomson Sweet & Maxwell
Yayinevi, sf. 189.






Methods of Interpretation in Constitutional Justice

The Rt. Hon. Tun Arifin bin Zakaria
Chief Justice of Malaysia

1.0 Introduction

The term constitutional justice can be considered as a general term
used to define all the functions that are carried out by a Constitutional or
Supreme Court (but also by lower courts depending on the model that is
adopted) in ensuring preservation of the Constitution and protection of
fundamental and basic rights'. A Constitution is the fundamental and basic
law of the land.? A Constitution provides the political architecture as to how
the country should be organised or governed with the basic organs vested
with defined powers and functions, and how justice is administered. At the
ideological level, the Constitution provides the philosophical, fundamental
or core values on which the respective society is founded.? The Constitution
reflects the country’s ideology, either democratic or totalitarian, capitalist or

socialist, theocratic or secular.

To date, there is no unified method of constitutional interpretation. The
difference in approach, leads to concerns regarding the ultimate validity of
the decision: i.e. whether the Constitution provides for constitutional justice?
This paper will address the above issue, and consider the various methods

adopted by the Malaysian Judiciary in interpreting the Constitution.

2.0 A Brief Background On The Malaysian Constitution

The Malayan Constitution was drafted by the Reid Commission which

was appointed by the British in agreement with the Conference of Malay

1 Giuseppe Franco Ferrari, Introduction to Italian Public Law, Giuffre Editore, pg. 184

Shad Saleem Farugqi, ‘Document of Destiny. The Constitution of the Federation of Malaysia’,
(2008), MALAYSIA Star Publications (Malaysia) Berhad, at page 20.
3 Ibid.
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Rulers*. The members of the Commission consisted of legal experts from other
jurisdictions. Therefore, even though the basic structure of the Constitution
was adopted from the Indian Constitution as well as the Westminster model,
the ultimate result of the Constitution was derived not solely from the Indian
and British models but a mixture of traditions and principles both local and
foreign. The Malayan Constitution had since evolved into the Malaysian
Constitution with the formation of Malaysia in 1963.

The basic structure of the Malaysian Constitution consists of the
following features:

(a) Supremacy of the Constitution;
(b) Democratic form of Government;

(c) Separation of Powers between the Legislature, the Executive and the

Judiciary;

(d) Federal Character of the Constitution with Separation of Powers

between the States and the Federation; and

(e) Protection of Fundamental Liberties in Part II of the Constitution.

3.0 Supremacy Of The Constitution

In Malaysia, the Federal Constitution is supreme.” This is provided in
Article 4(1) of the Constitution which reads:

“4 (1) This Constitution is the supreme law of the Federation and any law
passed after Merdeka Day which is inconsistent with this Constitution shall, to the

extent of the inconsistency, be void.”

This provision is adopted from the American constitutional concept
known as constitutional doctrine. The doctrine and the privision was
acknowledged by Lord Denning in the case of B Surinder Singh Kanda v
The Government of The Federation of Malaya® where his Lordship made

the following remarks:

4 Colonial Office, Report Of The federation Of Malaya Constitutional Commission 1957, Her
Majesty’s Stationery Office, London, pg. 4

5  Tun Mohamed Suffian’s An Introduction to The Constitution of Malaysia edited by Tunku
Sofiah Jewa, Salleh Buang & Yaacob Hussain Merican, Third Edition, 2007, at page 17.

6 [1962] ML] 169 at.p170
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“The Federation of Malaya came into being on Merdeka Day that is 31st
August 1957. Thence forward the Constitution was the Supreme law of the Federation
(Article 4)”

In Loh Kooi Choon v Government of Malaysia’, HRH Raja Azlan Shah
FJ (as His Royal Highness then was) articulated the concepts of Constitutional

Supremacy in the following words:

“The Constitution is not a mere collection of pious platitudes. It is the supreme
law of the land embodying three basic concepts: One of them is that the individual
has certain fundamental rights upon which not even the power of the state may
encroach. The second is the distribution of sovereign power between the States and
the Federation, that the 13 States shall exercise sovereign power in local matters and
the nation in matters affecting the country at large. The third is that no single man or
body shall exercise complete sovereign power, but that it shall be distributed among the
Executive, Legislative and Judicial branches of government, compendiously expressed
in modem terms that we are a government of laws, not of men.

His Lordship further stated as follows-

“This reasoning, in my view, is based on the premise that the Constitution
as the supreme law, unchangeable by ordinary means, is distinct from ordinary law
and as such cannot be inconsistent with itself. It is the supreme law because it settles
the norms of corporate behaviour and the principle of good governance. This is s0
because the Federation of Malaya, and later, Malaysia, began with the acceptance of
the Constitution by the nine Malay States and the former Settlements of Penang and
Melaka, by the acceptance of it by Sabah and Sarawak that entered the Federation in
1963, as the “supreme law of the Federation ...” (clause 1 of Article 4). It is thus the
most vital working document which we created and possess...”®

The Federal Court in Sivarasa Rasiah v Badan Peguam Malaysia &
Anor®also upheld the doctrine of constitutional supremacy which is embodied
in article 4(1) of the Federal Constitution. The Court observed:

“Further, it is clear from the way in which the Federal Constitution is
constructed there are certain features that constitute its basic fabric. Unless sanctioned

7 [1977]2 ML] 187at p.188
8  Ibid, p.190
9 [2010] 3 CLJ at p. 517
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by the Constitution itself, any statute (including one amending the Constitution)
that offends the basic structure may be struck down as unconstitutional. Whether a
particular feature is part of the basic structure must be worked out on a case by case
basis. Suffice to say that the rights guaranteed by Part 11 which are enforceable in the
courts form part of the basic structure of the Federal Constitution. See Keshavanada
Bharati v State of Kerala AIR [1973] SC 1461”.

In short the Constitution has primacy over any enactment whether
Federal or State, enacted by Parliament or the State Legislative Assemblies.

The Malaysian Constitution is supreme and all organs of Government
including Parliament are subject to the Constitution. Our Parliament derives
its power from the Constitution which divides legislative power between
the Federation and the states. The Constitution enumerates matters in which
Parliament may make laws, and matters in which the state Legislative

Assemblies may make laws.

Therefore, any legislation enacted by Parliament or the State Legislature
may be declared void by the court, if it is inconsistent with the Constitution, to

the extent of the inconsistency.'

4.0 The Federal Court As The Interpreter Of The Constitution

The Federal Court is the highest court of the land and since we do not
have a Constitutional Court, it is effectively the Constitutional Court of the
country. The Federal Court is vested with the exclusive jurisdiction over the
interpretation of the Constitution.

This is spelt out in Article 128 of the Constitution. The Federal Court

has exclusive jurisdiction in regard to:

(a) any question whether a law made by Parliament or by the Legislature
of a State is invalid on the ground that it makes provision with respect to a
matter with respect to which Parliament or, as the case may be, the Legislature

of the State has no power to make laws; and

(b) disputes on any other question between States or between the
Federation and any States.

10 JC Fong, 'Constitutional Federalism in Malaysia’, 2008, Thomson Sweet & Maxwell, at p. 152.
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The Federal Court also has jurisdiction to determine any question as to
the effect of any provision of the Constitution referred to it by another court
and to remit the same to the other court to be disposed of in accordance with
the determination.!!

The Federal Court is also conferred advisory jurisdiction under Article
130 of the Constitution under which the Yang Di-Pertuan Agong (the King)
may refer to the Federal Court any question as to the effect of any provision
of the Constitution which has arisen or appears to him likely to arise. So
far, His Majesty has done so only once, that is in the case of Government
of Malaysia v Government of the State of Kelantan™. In that case, the
Kelantan Government had entered into certain commercial arrangements
with a company under which it received a deposit. The Federal Government
contended that this tantamount to borrowing contrary to the Constitution.
The Federal Court rejected the Federal Government’s contention and held
that the receipt of the deposit did not amount to borrowing. Following the
decision, the definition of the word “borrow” was amended by section 8 of the
Constitution (Amendment) No. 2 Act of 1971.%

Thus, in Malaysia, the Federal Court being the highest Court in the
land which plays a dual role; as the interpreter of the Constitution and also as
the highest appellate court.

5.0 Judicial Power

In Malaysia, after the amendment of Article 121(1) of the Constitution
in 1988, the courts’ jurisdiction is now limited to those conferred by or under

the federal law. The current provision of Article 121 reads as follows—

“121(1) There shall be two High Courts of co-ordinate jurisdiction and status

namely —

(a) one in the States of Malaya, which shall have been known as the High Court
in Malaya and shall have its principal registry in Kuala Lumpur; and

11  Article 128(2) of the Federal Constitution.
12 [1968]1 MLJ 129.

13 Tun Mohamed Suffian’s, An Introduction To The Constitution of Malaysia’, Edited by Tunku
Sofiah Jewa, Salleh Buang & Yaacon Hussain Merican, 2007, at p. 130.
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(b) one in the States of Sabah and Sarawak, which shall be known as the High
Court in Sabah and Sarawak and shall have its principal registry at such place in the
States of Sabah and Sarawak as the Yang Di-Pertuan Agong may determine;

and such inferior courts as may be provided by federal law; and the High Courts
and inferior courts shall have such jurisdiction and powers as may be conferred by or
under federal law.”

With the amendment of Article 121, it is contended that the judicial
power is no longer vested in the judiciary and hence put an end to the doctrine
of separation of powers. This issue came for consideration before the Federal
Court in the case of Public Prosecutor v Kok Wah Kuan™.

The Federal Court in that case held, inter alia, that the doctrine of
separation of powers “is not definite and absolute”. This landmark decision is said
to have confirmed the fears expressed in 1988 when Article 121 was amended
to remove the judicial power from the courts and the dangers it posed to the
system of checks and balances on Executive power. It is contended by some
quarters that under the system of constitutional government, the courts are
always regarded as the protector of the Constitution and will imply into the
Constitution the basic fabric of democratic values, including the doctrine of
separation of powers which distinguishes a democracy from a dictatorship.

Under the current Article 121 it would appear that judicial power is
no longer vested in the Judiciary as the jurisdiction and powers of the courts
are limited to those conferred by or under the federal law. If this is so, then
the doctrine of separation of powers no longer exist. On the other hand,
there are strong arguments that the amendment should be given a restricted
interpretation in order to preserve the constitutional order or the basic
structure or framework of the Constitution.

In PP v Kok Wah Kuan, the accused who was 12 years and 9 months
old at the time of the commission of the offence was charged in the High
Court for the offence of murder punishable under section 302 of the Penal
Code. He was convicted and ordered to be detained during the pleasure of
the Yang Di-Pertuan Agong pursuant to section 97(2) of the Child Act 2001.
Upon his appeal, the Court of Appeal upheld the conviction but set aside the

14 [2008] 1 MLJ 1
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sentence imposed on him and released him from custody on the sole ground
that section 97(2) of the Child Act was unconstitutional.

The Court of Appeal applying what it considered settled principles held
that section 97(2) of the Child Act had contravened the doctrine of separation
of powers by conferring on the Executive the judicial power to determine the
measure of sentence to be served by the accused. By virtue of Article 39 of
the Constitution, the executive power of the Federation vests in the Yang Di-
Pertuan Agong who, in accordance with Article 40 of the Constitution, must
act in accordance with the advice given by the Cabinet.

On appeal the majority of the Federal Court Judges rejected the finding
that the amendment to Article 121 was of no effect, ruling that after the
amendment, there is no longer any declaration in the Constitution that the
judicial power of the Federation vests in the two High Courts. It was therefore
no longer necessary to interpret the term “judicial power” and all that is
needed is to look at the federal law to know the jurisdiction and powers of
the two High Courts. On that premise, section 97(2) was held not inconsistent
with any provision of the Constitution.

Alluding to the Court of Appeal’s finding that section 97(2) had violated
the doctrine of separation of powers, Abdul Hamid Mohamad, PCA (who
later became the Chief Justice of Malaysia) dismissed the doctrine as a mere
political doctrine that is not absolute. Although admitting that the doctrine had
influenced the framers of the Constitution, the learned Judge was emphatic
that it was not a provision of the Malaysian Constitution and no provision of
law can be struck down as being unconstitutional merely because it offended
that doctrine.

It is noteworthy that, Richard Malanjum, CJ (Sabah and Sarawak)
although agreeing with the majority as to the outcome of the appeal disagreed
with the view of the majority that with the amendment of Article 121 the court
in Malaysia can only function in accordance with what has been conferred
on them by the federal laws. He concluded that the absence of the words
“judicial power” in Article 121(1) of the Federal Constitution “did not cause
the courts to become servile agents of the Federal Act of Parliament and
to only perform mechanically any command or bidding of a federal law”.
The main ground of his dissent was in restricting the power of the court to

what have been conferred on them by federal laws, which he maintained is
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inconsistent with the democratic system of government wherein the courts
form the third branch of the Government. The learned Chief Judge firmly
rejected the view that the amendment had the effect of removing the doctrines
of the separation of powers and the independence of the Judiciary as basic
features of the Constitution.

This case shows a divergence in approach between the majority and
the minority with regard to constitutional interpretation even though their
decision to dismiss the appeal was unanimous. The majority adopted what
may be referred to as the literal approach to interpretation while the dissenting
view adopted the purposive approach. Thus the issue is far from settle.

6.0 Conceptual Issues: Methods Of Interpretation Of The Malaysian
Constitution

The judiciary as one of the arms of the Government is tasked with the
interpretation of the Constitution. The unique methods of interpretation of
our Constitution was borne out in the decision of Raja Azlan Shah FJ (as His
Royal Highness then was) in the case of Loh Kooi Choon v Government of
Malaysia™where his Lordship held that:

“Whatever may be said of other Constitutions, they are ultimately of little
assistance to us because our Constitution now stands in its own right and it is
in the end the wording of our Constitution itself that is to be interpreted and
applied, and this wording “can never be overridden by the extraneous principles
of other Constitutions” — see Adegbenro v Atkintola & Anor [1953]3 All ER 544
541. Each country frames its constitution according to its genius and for the good
of its own society. We look at other Constitution to learn from their experiences,
and from a desire to see how their progress and well-being is ensured by their

fundamental law.”'®

By way of caution, I should add that though the court may interpret a
Constitution with “more generosity than any ordinary Act” such interpretation
must not go against certain fundamental principles, such as the observance of
the rules of natural justice or the need to promote the objects of the Constitution
as may be ascertained from the language used in the document

15 [1977]2 ML]J 187
16 [1977] 2 ML] 187 at p. 188-189.
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In addition, for a country which is based on the concept of supremacy of
the Constitution, any written law may be declared void as being inconsistent
with the Constitution. The court had deliberated on this principle in
Muhammad Hilman bin Idham & Ors. v Kerajaan Malaysia & Ors."”

In that case, the appellants, who were political science undergraduate
students of the Universiti Kebangsaan Malaysia (UKM), were present in
the constituency of Hulu Selangor during the campaign period for the
Parliamentary by-election of 24 April 2010. They were found to have in their
possession, paraphernalia supportive of, sympathetic with or opposed to a
contesting political party in the by-election. A month later, the appellants
received notices from the University requiring them to appear before a
disciplinary tribunal to answer charges of alleged breaches and offences
under section15(5)(a) of the Universities and University Colleges Act 1971
(UUCA). They denied the allegations and at the same time applied by way of
an originating summons for a declaration that section15 (5) (a) of the UUCA
contravened Article10 (1)(a) of the Constitution and was therefore invalid and

that consequently, the disciplinary proceedings were also invalid.

The High Court judge found that sectionl5 (5) (a) of the UUCA
was constitutional and valid and that the provisions of section15 (5) (a) of
the UUCA were reasonable and within the ambit of Article 10(1)(a) of the
Constitution read with Article 10(2)(a).

On appeal, the issue for determination was whether the restriction
under section 15(5)(a) UUCA is reasonable and the restriction falls within the
permissible exceptions as provided by Article 10(2)(a) of the Constitution?
The Court of Appeal in a majority 2-1 decision, ruled that section15 (5)(a) of
the Act was unreasonable and violated freedom of speech guaranteed by the
Constitution. The Court of Appeal had given a realistic dimension to the word
reasonableness and an interpretation that is poles apart from the conservative
position of the apex court in the case of Sivarasa Rasiah v Badan Peguam
Malaysia & Anor'® The Federal Court observed that:

“In three recent decisions this court has held that the provisions of the Constitution,
in particular the fundamental liberties guaranteed under Part II, must be generously

17 [2011] 6 ML] 507
18 [2010]2MLJ333
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interpreted and that a prismatic approach to interpretation must be adopted. These are
Badan Pegquam Malaysia v Kerajaan Malaysia [2008] 2 ML] 285; [2008] 1 CL] 521, Lee
Kwan Woh v Public Prosecutor [2009] 5 ML] 301; [2009] 1 LNS 778 and Shamim Reza
bin Abdul Samad v Public Prosecutor [2009] 2 ML] 506, [2009] 6 CL] 93.”%

The Federal Court explained as follows:

“Provisos or restrictions that limit or derogate from a guaranteed right
must be read restrictively...?”

The Federal Court held that:

“Now although the article says ‘restrictions’, the word ‘reasonable’ should be
read into the provision to qualify the width of the proviso.”

It is to be noted that, the Government’s appeal to the Federal Court was
dismissed on 22 November 2012 on grounds that the matter was academic
as Section 15(5)(a) had been repealed three months after the Federal Court
granted leave to appeal to the appellants.

Permit me to move on to the issue at hand, i.e the methods used by the
Malaysian Judiciary in interpreting the Constitution.

7.0 Methods Of Interpretations Used By Malaysian Courts
(a) Ordinary Rules of Statutory Interpretation Do Not Apply

A Constitution should be interpreted “with less rigidity and more
generosity” (see Attorney-General of St Christopher,News& Anguilla v
Reynold*. This principle was applied by Raja Azlan Shah Ag LP in Dato’
Menteri Othman bin Baginda & Anor v Dato Ombi Syed Alwi bin Syed
Idrus®. The Lord Presidentobserved as follows:

“In interpreting a constitution two points must be borne in mind: First,
judicial precedent plays a lesser part than is normal in matters of ordinary statutory
interpretation. Secondly, a constitution, being a living piece of legislation, its
provisions must be construed broadly and not in a pedantic way — “with less rigidity

19 Tbid, p.340

20 [2010]2MLJ333 p.341
21 Ibid., p.341

22 [1979] 3 All ER 129
23 [1981] 1 MLJ 29
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and more generosity than other Acts” (see Minister of Home Affairs v Fisher [1979] 3
All ER 21. A constitution is sui generis, calling for its own principles of interpretation,
suitable to its character, but without necessarily accepting the ordinary rules and

presumptions of statutory interpretation.”*

In another case, Merdeka University Bhd v Government of Malaysia®,
Abdoolcader ] cautioned that the principle of not construing a Constitution
in “any narrow or pedantic sense” does not mean the court is at liberty to
stretch or pervert the language of the Constitution in the interest of any legal
or constitutional theory or even for the purposes of supplying omissions or

correcting supposed errors.

(b) Decisions of other Courts are ofPersuasive Value Only

The decisions of foreign courts, especially courts of the Commonwealth
countries are of high persuasive value. Whilst the decisions of English judges,
especially in the Privy Council had influenced the Malaysian judiciary in the
interpretation of the Malaysian Constitution, the courts have been reluctant to
rely on Indian authorities as an aid in the interpretation of our constitutional
provisions. The reasons for this reluctance is found in the Federal Court decision
in Karam Singh v Menteri Hal Ehwal Dalam Negeri [Minister Of Home
Affairs], Malaysia®. It was an appeal against the decision of the trial judge on
an Application for a writ of habeas corpus. Ong Hock Thye CJ (Malaya) stated :

“Perusing both English and Indian authorities has been no small task, but
at the end of it all I would sum up by saying that, in my humble opinion, English
courts take a more realistic view of things, while Indian judges, for whom I have the
highest respect, impress me as indefatigable idealists seeking valiantly to reconcile the
irreconcilable whenever good conscience is pricked by an abuse of executive powers.””

Suffian F.J. in that case opined that

“Judgments of the Indian Supreme Court are of great persuasive value here,
particularly on the Constitution because to a great extent the Indian Constitution

was the model for our own Constitution. But having given this matter anxious

24 Ibid, p. 33; See also JC Fong, ‘Constitutional Federalism in Malaysia’, 2008, Thomson Sweet
& Maxwell, at p. 162.

25 [1981] 2 MLJ 356
26 [1969] 2 MLJ 129
27 Ibid., p.141
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consideration I have come to the view that with deep respect the Indian Supreme
Court should not in this matter be followed ....

Twould prefer to follow with respect the reasoning of the English Court of
Appeal in the King v Secretary of State for Home Affairs, Ex parte Lees [1941]
1KB72..”

It is pertinent to state that the fundamental rights as promulgated in
the Indian Constitution is not similar to ours. India promotes the concept of
secularism and is implicit in the Preamble of the Constitution where it clearly
proclaims that the people of India have solemnly resolved to constitute
India into a Sovereign Socialist Secular Democratic Republic. The expression
“Socialist Secular” was inserted in the preamble by the Constitution (42"
Amendment) Act 1976. The object of inserting this expression was to spell
out expressly the high ideas of socialism and secularism and the integrity
of the Nation.®® This amendment was only to make explicit what was
already provided in the Constitution. By this amendment, the word “secular’
was introduced and thus, what was hitherto implicit was made explicit.”’
Even before the word ‘secular” was inserted in the preamble, the Supreme
Court of India had already observed that secularism was a basic feature of
the Constitution. (Sardar Syedna Taher Saifuddin Saheb v The State of
Bombay(AIR) (1962) SC 853,871).

(c) Constitutional Conventions

To what extent may conventions be used by the courts? The Reid
Commission’s Report highlighted a situation where after the Federation
Agreement 1948 was signed, and the Malayan Constitution was drafted,
the conventions pointed by Reid Commission seemed to have been
incorporated into the Constitution and rendered superfluous. Therefore
the only conventions that may still be of utility are those observed in
Britain upon which our constitution and system of Government are
modelled.Therefore would convention assume a role in the interpretation

of the Constitution? Some judges are of the view that it is only if the courts

28 Jeyasingh Peter, 1999, Secularism and Freedom of Religion, http:// courses.cs.vt.edu/cs3604/
lib/freedom of Speech/International

29 MP Jain, Indian Constitutional Law, Sixth Edition 2010(Lexis Nexis Butterworths Wadhwa),
p. 1316
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consider that external aid is necessary for such purpose that it will become

necessary to consider.*

In Datuk (Datu) Amir Kahar Bin Tun Haji Mustapha v Tun Mohd Said
Bin Keruak & Ors*, Abdul Kadir Sulaiman ] said in obiter that conventions can
be referred to as aid to the construction and interpretation of the provisions
of the Constitution. However such conventions cannot override the express
provisions of the Constitution (whether federal or state). It was further held
that before a convention is invoked as an aid to interpretation, the actual

constitutional provisions must first be looked at.

(d) Interpretation to Safeguard Entrenched Constitutional Provisions

and Customary Laws

Malaysian courts decisions have demonstrated that they would uphold
the entrenched provisions and ensure that no legislation would adversely
affect those provisions. This is illustrated in the Federal Court judgment in
Pihak Berkuasa Negeri Sabah v Sugumar Balakrishnan®. In this case the
issue raised was whether the amendment to section 65(1) of the Immigration
Act Act 1959/63 (which is in Part VII and hence, deemed, by virtue of Article
161E(4), to be part of the Constitution), contravenes the spirit and intention of
the Agreement relating to Malaysia 1963, in particular Chapter III. Mohamed
Dzaiddin FC]J (as he then was) delivering the judgment of the Federal Court
held that the amendment to s 65 (1)(c) of the Immigration was merely to
take away the discretion of the Director of Immigration in complying with
the directions of a State Authority and“does not in any way affect the rights and
powers of the State as regards immigration matters” which is one of the safeguards
to protect the interests of Sabah and Sarawak, a pre-condition for them
joining Malaysia. The learned judge added “we are of the view that the spirit and
intention of the Agreement Relating to Malaysia 1963 and the Report of the Inter-
Governmental Committee had not in any way been contravened .

In cases concerning indigenous land rights the Malaysian courts have
invoked international human rights norms. In a landmark case, Adong bin

30 Views of Tan Chiaw Thong ] referring to one Canadian case of Reference Re Amendment of
the Constitution of Canada (1982) 125 DLR; JC Fong at p. 170.

31 [1994] 3 ML] 737

32 [2002] 3 ML]J 72;[2002] 3 AMR 2817

33 JCFong, ‘Constitutional Federalism in Malaysia’, 2008, Thomson Sweet & Maxwell, at p. 175.
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Kuwau & Ors vKerajaan Negeri Johor & Anor*, the High Court held that the
plaintiffs, aborigines of the Jakun tribe, have common law rights over the land
where they live. This ruling had led to the development of a body of judicial
precedent on the recognition of existing rights to land of indigenous peoples
in the country arising out of traditional laws and customs.

Similarlyin Sagong bin Tasi & Ors v Kerajaan Negeri Selangor &
Ors®, the court affirmed the principle that natives have proprietary rights
over their customary land. In brief, the plaintiffs were among 23 family heads
from Bukit Tampoi in Dengkil, Selangor who had 38 acres of their land taken
from them for the construction of a highway in 1995. No compensation for
the land was made by the defendants, except a nominal amount for crops
and dwellings which were destroyed. The authorities maintained that the
indigenous peoples were mere tenants on state land and as such were not
entitled to compensation under the Land Acquisition Act 1960.

The Shah Alam High Court ruled that the plaintiffs have rights under
common law over their lands. The judge also ordered the four defendants (the
Selangor state government, United Engineers Malaysia (UEM), Malaysian
Highway Authority (LLM), and the Federal Government to pay compensation to
the native landowners, and further ordered that UEM and LLM pay damages for
trespassing. The decision of the High Court was affirmed by the Court of Appeal.

(e) Historical Background as an Aid to Interpretation

Although the Constitution follows the Westminster model, it has its
own peculiarities. The Constitution does not contain just the basic charter
alone but also embrace constitutional supremacy, federalism, a constitutional
Bill of Rights, and infused with traditional elements modified according to
the perceived needs of a new polity divided by race and religion.*There
are many sources that contribute to the constitutional text: the historical
documents for instance, the Reid Commission Report, the Rukun Negara,
the Constitution, the constitution of the various states of the Federation,
federal laws, state laws, federal and state subsidiary legislations, decisions

of the superior courts, constitutional conventions, Syariah laws for Muslims

34 [1997] 1 MLJ 418
35 [2002]2 MLJ 591
36 Andrew Harding, ‘The Constitution of Malaysia, A Contextual Analysis, 2012, at p. 2.
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as prescribed in Schedule 9, List 2 of the Constitution, the Malay adat, the
customs of the natives of Sabah and Sarawak, and ratified and non-ratified
international treaties.”

In relation to the constitutionality of international treaties, this
issue arose in one case when the British Government intended to give up
Singapore, North Borneo and Sarawak. Negotiations were held with the
Malayan Government and representatives of the three territories with a view
to their joining the federation through an agreement to be entered. There was
opposition from the Indonesian and Philippines Governments. There was also

opposition from an internal government, the state Government of Kelantan.*

What transpired was, six days before Malaysia was scheduled to be
born, the High Court in Kuala Lumpur was asked in The Government of
the State of Kelantan v The Government of the Federation of Malaya
and Tunku Abdul Rahman Putra Al-Haj* to declare that the Malaysia
Agreement and the Malaysia Act to establish Malaysia were null and
void or alternatively were not binding on the state of Kelantan. On 9" of
July 1963, the Government of the Federation of Malaya, United Kingdom,
North Borneo, Sarawak and Singapore had signed the Malaysia Agreement
whereby Singapore, Sarawak and North Borneo would federate with
the existing states of the Federation of Malaya (including Kelantan) and
thereafter the Federation would be called Malaysia. The Federal Parliament
had then passed the Malaysia Act (the bill form which had been annexed
to the Malaysia Agreement) to amend article 1 (1) and (2) of the 1957
constitution to provide, inter alia, for the admission of the three new states
and for the renaming of the federation as Malaysia. The Malaysia Act had
received the Royal Assent on 26™ August and was to be effective on 16"
September 1963.

The Kelantan State Government argued that the Malaysia Act would
abolish the “Federation of Malaya” thereby violating the Federation of Malaya
Agreement, 1957; that the proposed changes needed the consent of each of the

37 Shad Saleem Farugqi, ‘Document of Destiny. The Constitution of the Federation of Malaysis’,
(2008), MALAYSIA Star Publications (Malaysia) Berhad, at p.24.

38 Tun Mohamed Suffian’s An Introduction To The Constitution Of Malaysia’, Edited by Tunku
Sofiah Jewa, Salleh Buang & Yaacob Hussain Merican, Third Edition, Pacifica Publications, at p. 13.

39 [1963] ML]J 355
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states of Malaya, including Kelantan, and this had not been obtained, that the
Ruler of Kelantan should have been a party to the Malaysia Agreement; that
constitutional convention called for consultation with Rulers of individual
states as to the substantial changes to be made to the constitution; and that
the federal Parliament had no power to legislate for Kelantan in respect of any

matter regarding which that state had its own legislature.

On 11 September 1963, the Kelantan State Government moved that,
pending the ultimate disposal of their dispute, the court should restrain
the defendants, the Government of the Federation of Malaya and the Prime
Minister, from carrying into effect any of the provisions of the Malaysia
Act. The Chief Justice himself heard the application and dismissed it on 14
September 1963. On the merits, His Lordship Thomson CJ held as follows:

“By Article 160 the Constitution itself is a written law and by Article 159
Parliament may make laws amending its provisions. This power is subject only
to the restriction that a Bill to amend the Constitution requires to be passed by a
majority of each House of Parliament consisting of two-thirds of the total number
of members and by reason of Article 159(5) a law amending Articles 38, 70 or
71(1), which deal with the position of Their Highnesses the Rulers, or amending
Article 153, which relates to the special position of the Malays, shall not be enacted
without the consent of the Conference of Rulers. It is, however, to be noted that by
reason of Article 159 the requirement of a two-thirds majority does not apply to
any amendment of the Constitution made for or in connection with the admission
of any State.;

The Malaysia Agreement is signed “for the Federation of Malaya” by the
Prime Minister, the Deputy Prime Minister and four other members of the Cabinet.
There is nothing whatsoever in the Constitution requiring consultation with any
State Government or the Ruler of any State...”

It is to be highlighted that the above mentioned case demonstrates the
important role assumed by the Federal Court in interpreting the Constitution
as a whole and not limited to the letters of the specific provisions, in the

Constitution.

f) Interpreting Provisions Conferring Discretionary Powers; Judicial

Review
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All powers must be subject to limitation. There must be controls on
executive discretion so that discretionary authority does not degenerate into
arbitrariness

It's a duty of the courts to ensure that every institution and every
functionary of the state must stay within the limits of its or his competence.
It is on this background that the Malaysian courts have dealt with the
challenge to a declaration of emergency as in the case of Stephen Kalong
Ningkan vGovernment of Malaysia®. In the series of cases: Tan Tek
Seng v Suruhanjaya Perkhidmatan Pendidikan & Anor* and Sugumar
Balakrishnan - administrative law principles of natural justice and
reasonableness have been linked with the Constitution. These laudable
administrative law principles are now regarded as implicit aspects of
the constitutional guarantees to due process and equal treatment. The
Malaysian courts in all the above cases have upheld the view that arbitrary
powers and harsh penalties are in breach of the principle of equality before
the law.

In the Malaysian perspective, judicial review may be considered in
the context of constitutional supremacy. Whether judges can examine the
constitutionality of parliamentary legislation or executive action which
imposes restriction for instance on free speech, or to regulate fundamental

rights, had come for determination by the courts in a number cases.

In Karam Singh v Menteri Hal Ehwal Dalam Negeri [Minister Of
Home Affairs], Malaysia “Justice Ong CJ (Malaya) stated that,

“.... I would emphasise that the decision herein must, in the first place, be
viewed in the light of the facts peculiar to this case and not construed as authority for
any proposition wider than is intended.

That, in the interests of national safety, personal inconvenience in individual
cases must give way is explicitly recognised by the framers of the Constitution in Part
XI, articles 149 — 151. As Lord Wright said in the case Eliezer Zabrovsky v General
Officer Commanding Palestine (1947) AC 246....

40 [1968] 2 ML] 238(Privy Council); [1968] 1 ML]J 119 (FC)
41 [1996] 1 MLJ 261
42 [1969]2 MLJ 129
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“In the troublous times of war and in the chaotic post-war conditions the
scope of legal and permissive interference with personal liberty has been extended and
restraints have been legalized by the legislature which would not have been accepted

as legitimate in normal times.”

The twelve-year Emergency ended in 1960 but not the risks of subversion
and turmoil. Hence preventive detention under regulation 17 of the Emergency
Regulations, 1948, came to be embodied in the Internal Security Act, 1960, with
the repeal of the Regulations. Pursuant to article 149 the Act was passed to provide
for the internal security of the Federation, preventive detention, the prevention of
subversion, the prevention of organised violence against persons and property and for
matters incidental thereto.*”

Suffian FJ. in that case agreed with the reasoning of the minority
judgment by Sastri J. in Atma Ram* which stated that:

“when the power to issue a detention order has been made to depend on the
existence of a state of mind in the detaining authority, which is purely a subjective
condition, so as to exclude a judicial inquiry into the sufficiency of the grounds to
justify the detention, it would be wholly inconsistent to hold that it is open to the
court to examine the sufficiency of the same grounds to enable the person detained to
make a representation.*”

His Lordship further explained that:

“Our law is quite different from that of India. First, as already stated, the power
of detention is here given to the highest authority in the land, acting on the advice of
Minister responsible to and accountable in Parliament, not to mere officials. Secondly,
as already stated, here detention, in order to be lawful, must be in accordance with law,
not as in India where it must be in accordance with procedure established by law.”*®

In Minister for Home Affairs, Malaysia & Anor v Karpal Singh", the
respondent was placed under detention pursuant to a detention order issued
by the Minister under section 8 of the ISA. Order of detention together with the
grounds of detention and allegations of fact were served on the respondent.

43 Ibid, p. 141
44 AIR 1951 SC 157

45 [1969] 2 ML]J 129 p. 151
46 Tbid,p. 151

47 [1988] 3 MLJ 29
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The respondent submitted that one of the allegations was made in error as the
respondent had not at the date, time and place alleged spoken on the issue of
appointing non-Mandarin qualified headmasters and senior assistants in the
national-type Chinese primary schools and the respondent claimed that he
had been unlawfully detained.

The Supreme Court held inter alia:

(a) “In our view the crux of the matter here is whether the learned judge in
the present case took the correct approach to the question posed before him and has
been time and again followed by the courts in this country (see Liversidge v Anderson
[1942] AC 206 followed in Karam Singh v Menteri Hal Ehwal Dalam Negeri [1969]
2 MLJ 129 and Inspector General of Police v Tan Sri Raja Khalid bin Raja Harun
[1988] 1 MLJ 182). In other words, reasonable cause is something which exists solely
in the mind of the Minister of Home Affairs and that he alone can decide and it is not
subject to challenge or judicial review unless it can be shown that he does not hold the
opinion which he professes to hold”*.

(b) “The Minister of Home Affairs had gone on affidavit to say that omitting
the allegation of fact he would still have made the detention order having regard to the
reports and the information relating to the conduct of the respondent upon which, no
doubt, the rest of the allegations of fact were based. In our view the learned judge in
this case was bound to accept these averments in the affidavit and could not inquire
into the cause of the detention”*.

(c) “the flawed sixth allegation of fact was an error of no consequence which
can be regarded as a mere surplusage especially in view of the affidavit of the Minister
of Home Affairs referred to earlier. The subjective satisfaction of the Minister of Home

Affairs is not subject to judicial review.”>

(See also Kerajaan Malaysia & Ors v Nasharuddin Nasir®’, Arumugam
a/l Kalimuthu v Menteri Keselamatan Dalam Negeri & Ors®)

However, in in some other cases the court has moved away from

subjective test to an objective test. This can be seen in the case of Pengarah

48 Tbid, p. 33
49 Tbid, p. 33
50 Tbid., p.33
51 [2004] 1 CL] 81
52 [2013] 5 ML] 174
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Tanah Dan Galian Wilayah Persekutuan v. Sri Lempah Enterprise Sdn. Bhd
where Raja Azlan Shah, CJ(Malaya) (as he then was) observed that:

“Every legal power must have legal limits, otherwise there is dictatorship. In
particular, it is a stringent requirement that a discretion should be exercised for a
proper purpose, and that it should not be exercised unreasonably. In other words,
every discretion cannot be free from legal restraint; where it is wrongly exercised,
it becomes the duty of the courts to intervene. The courts are the only defence of the
liberty of the subject against departmental aggression.”

In Rama Chandran v The Industrial Court of Malaysia & Anor* Edgar
Joseph Jr FCJ observed Lord Diplock’s grounds in impugning a decision
susceptible to Judicial Review in Council of Civil Service Unions & Ors v
Minister for the Civil Service®. His Lordship listed three grounds of review
namely, (i) illegality, (ii) irrationality, and (iii) procedural impropriety>. His
Lordship further explained that:

“... in practice, this permits the Court to scrutinize such decisions not only for
process but also for substance...”” (emphasis added)

See also Ranjit Kaur S Gopal Singh v Hotel Excelsior (M) Sdn Bhd*.

It is also interesting to note that, there are circumstances where the
court has applied both the objective and subjective tests simultaneously. In
Mohamad Ezam bin Mohd Noor v Ketua Polis Negara & Other Appeals
* the appellants, who were ‘reformasi’ activists, were arrested and detained
under section 73 of the International Security Act 1960 (“ISA”). The reason for
the detention as stated in the affidavit was that the appellants were planning
a street demonstration in Kuala Lumpur on 14" April 2001 involving some
50,000 people. The Federal Court in allowing the appellants” appeal had
applied the objective test to section 73 of the ISA and at the same time retained

the subjective test for section 8 of the detention order.

53 Ibid., p.149

54 [1997] 1 ML]J 145

55 [1985] AC 374

56 [1997] 1 ML] 145 p. 187
57 Ibid., p. 187

58 [2010] 8 CLJ 629

59 [2002] 4 ML]J 449
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(g) Constitutionalism

It cannot be gain said that a constitution seeks to secure some purposes
and to promote some ideals and values for the state and the nation.®® On
that premise, there is this ideal of “constitutionalism” that overlaps with
the notions of “limited government”, “separation of powers” and “rule of
law” 5" At the very basic, constitutionalism implies loyalty to the letter of the
Constitution by citizens and officials of the State. Citizens must accept the
limits on their freedom and they cannot simply pick and choose which laws
to obey.”” One learned author viewed that the essence of constitutionalism
is a system of principles, rules and practices of a legal or quasi-legal nature
that frames and shapes the political action and public decision-making.*In
Malaysia, the relationship between the Government and the citizens is guided
by law. Any violations are liable to be challenged in the courts. Officers in the
Government are not immune from being sued in the courts under the law of
contract and tort. Even the King and the Rulers (in their private capacity) are
subject to the law of the land.

Malaysia embraces constitutionalism which implies loyalty to the
letter as well as to the spirit of the Constitution. It requires a commitment
to and an “internalisation” of the values and ideals that inspired the basic
law.** The values that have been integrated into the administration of the
country and the day to day activities of Malaysians, demands the observance
of enacted rules as well as respect for the unwritten and informal practices
and understandings with which the Constitution has become inlaid over the
course of time and which, in the immortal words of Sir Ivor Jennings, “provide
the flesh to clothe the dry bones of the law” .

The Constitution also provides special provisions against subversion,
organized violence, and acts and crimes prejudicial to the public and

60 Ibid., p. 20.

61 Ibid., p. 20.

62 Ibid., p. 24-25.

63 Andrew Harding, ‘The Constitution of Malaysia. A Contextual Analysis’, (2012], Hart
Publishing, Oxford and Portland, Oregon, p. 3.

64 Prof. Dr. Shad Saleem Farugji, ‘Document of Destiny. The Constitution of the Federation of
Malaysia” (2008], MALAYSIA Star Publications (Malaysia] Berhad, at p. 25.

65 Ibid p. 25.
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emergency powers.* Article 149 pertains to legislation against subversion and
action prejudicial to public order. Article 150 is regarding the proclamation of
emergency. Article 151 is about restrictions on preventive detention. When the
Government assumes these special powers, anything it does, no matter how
drastic, provided that it is within these powers, is constitutional, since it is
authorised by the Constitution itself, but of course any person may challenge

the constitutionality of such act or omission in the courts.

In the case of Stephen Kalong Ningkan v Government of Malaysia®, the
Privy Council while considering the meaning of the word “emergency” in Article
150(1), stressed the wide meaning of the word. The Privy Council observed:

“...the word “emergency” as used in article 150(1) cannot be confined to the
unlawful use or threat of force in any of its manifestations. While article 149 of the
Federal Constitution is aimed at stopping or preventing subversion of that character,
the terms of article 150 are much less restricted. Although an “emergency” to be
within that article must be not only grave but such as to threaten the security or
economic life of the Federation or any part of it, the natural meaning of the word itself
is capable of covering a very wide range of situations and occurrences, including such
diverse events as wars, famines, earthquakes, floods, epidemics and the collapse of civil
Qovernment.”®

Prior to Stephen Kalong Ningkan’s case, the Federal Court in Eng
Keock Cheng v PublicProsecutor® had the opportunity to deal with the
effect of Article 150 of the Constitution. It was held that the true effect of the
said Article was, that subject to certain exceptions set out therein, Parliament
has, during an emergency, power to legislate on any subject and to any effect,
even if is inconsistent with the provisions of the Constitution (including
the provisions on fundamental liberties) and that necessarily includes the

authority to delegate the power to legislate to some other authority.

(h) Other Methods of Interpretation

The approach adopted by the courts in the interpretation of Constitution has
been of a mixed nature. In matters pertaining to fundamental rights, the judiciary

66 Part XI, Article 149, Article 150 and Article 151 Federal Constitution.
67 [1968]2 ML]J 238

68 Ibid p.243

69 [1996] 1 ML]J 18
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isinclined to vigorously enforce the provisions on Fundamental Liberties in Part 11

of the Constitution. Some of these approaches are discussed below:-

(i) The Literal Rule

This is the “strict constructionist”, approach which holds that the
Constitution should be interpreted in accordance with the original intention
of its framers. The “plain language” of the provisions and its grammatical
and ordinary sense should be given effect. Deference should be paid to
the enactment’s history.”® In this spirit it was observed in the case of Public
Prosecutor v Datuk Harun bin Haji Idris & Ors “'that the court is not “at
liberty to stretch or pervert the language of the Constitution in the interests of any
legal or constitutional theory, or even, for the purpose of supplying omissions or of
correcting supposed errors.” Similarly, in Jabar v PP, the Singapore court held
that any law is valid and binding so long as it is validly passed: “The court is

not concerned with whether it is also fair, just and reasonable.....”

This narrow literal approach has been adopted in many cases of judicial
review, involving preventive detention orders, constitutional guarantee of
equality before the law, interpretation of the term “personal liberty” and
restricted residence orders. It is only on very rare occasions, that the apex

court had applied a liberal approach in interpreting the Constitution.

Thus, in the case of Public Prosecutor v Sihabduin bin Haji Salleh
& Anor”, Suffian LP when delivering the majority judgment of a five Bench
Federal Court observed:

“Thirdly, if the law-maker so amends the law, to paraphrase the words of Lord
Diplock at page 541 in Duport Steels Ltd v Sirs [1980] 1 All ER 529, the role of the
judiciary is confined to ascertaining from the words that the law-maker has approved
as expressing its intention what that intention was, and to giving effect to it. Where
the meaning of the words is plain and unambiguous it is not for judges to invent
fancied ambiguities as an excuse for failing to give effect to its plain meaning because
they themselves consider that the consequences of doing so would be inexpedient, or

70  Prof Dr. Shad Saleem Farugqi, ‘Document of Destiny. The Constitution of Malaysia’ 2008, at
p. 632.

71 [1976] 2 MLJ 116
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even unjust or immoral; or to paraphrase the words of Lord Scarman at page 551
in the same case, in the field of statute law the judge must be obedient to the will of
the law-maker as expressed in its enactments, the judge has power of choice where
differing constructions are possible, but he must choose the construction which in
his judgment best meets the legislative purpose of the enactment. Even if the result
be unjust but inevitable, he must not deny the statute; unpalatable statute law may
not be disregarded or rejected, simply because it is unpalatable; the judge’s duty is to
interpret and apply it.””*

I should add that in the same case, in the dissenting judgement, Wan
Suleiman FJ agreed with Suffian LP on the issue.

(ii) The Liberal Rule

The “legal realists” on the other hand argue that the interpretive task is
unavoidably creative, because legal words do not have a self-evident meaning.
Expressions such as ‘personal liberty’. ‘life’, ‘law’, “property’, ‘adequate
compensation’, ‘religion” and ‘emergency’ are not nicely cut up and dried. The
court expressed that on constitutional issues, previous precedents need not be
strictly followed. They must be subjected to a situation-sense.”

Thus, in Teh Cheng Poh v Public Prosecutor “° it was observed that
in applying constitutional law the court must look behind the label to the
substance. The Government’s labelling or description of a law as a piece of
subsidiary legislation could not camouflage the fact that it was an Ordinance
in disguise that was promulgated by the Yang di-Pertuan Agong long after
Parliament had come back to session and, therefore, unconstitutional. It is a
case where the court declared that an emergency law is void. In its judgement
the Privy Council held that once Parliament had sat on 20 February 1971, the
Yang di-Pertuan Agong did not have any power to make Essential Regulations
having the force of law. The Essential (Security Cases) (Amendment)
Regulations 1975 are ultra vires the Constitution and for that reason, void.
However, the same judgment held that the Proclamation of Emergency
of May 15, 1969 which had not been revoked was still in force. This is how

74 Ibid p. 276

75 Prof Dr. Shad Saleem Faruqi, ‘Constitutional Interpretation in a Globalised World’,
17/11/2005, at p. 2, www.malaysianbar.org.my

76 [1979] 1 ML]J 50.
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Parliamentary democracy and separation of powers work.”
iii) The Purposive Approach

This approach requires the court to ascertain for themselves the purpose
the founding fathers of the Constitution had in mind when they drafted the
Constitution.

One landmark case adopting the purposive approach is the Supreme
Court’s decision in Teoh Eng Huat v Kadhi Pasir Mas &Anor” in which the
right of a minor (a Chinese girl) to embrace Islam becomes the principal issue
before the court. The Supreme Court was required to determine whether the
literal approach adopted by the learned High Court judge with respect of
Article 11 and 12 of the Constitution was correct.

At the High Court, the trial judge held that the word ‘requires’ in clause
(3) of Article 12 means some form of coercive element and that clause (3) is not
applicable when one does the prohibited acts voluntarily. The learned judge
further observed that the word in clause (4) for the purpose of clause (3) can
only apply to that specific clause alone and not generally. Summarily, it means
that any non-Muslim infant under the age of 18 can decide his own religion,

notwithstanding the wishes of the guardian or parent.
In reversing the decision of the trial judge, Abdul Hamid LP held that;

“In fairness to the trial judge, we have given considerable thought to the relevant
constitutional provisions, the provisions of the Guardianship of Infants Act 1961 and
the circumstances behind the promulgation of our Constitution. Although normally, in
accordance with usual judicial practice, we base our interpretative function on the printed
letters of the legislation alone, in the instant case, we took liberty, as Lord Denning is
reported to have done, to ascertain for ourselves what purpose the founding fathers of
our Constitution had in mind when our constitutional laws were drafted. The Malaysian
Constitution was not the product of overnight thought but the brainchild of constitutional
and administrative experts from UK, Australia, India and West Pakistan, known
commonly as the Reid Commission following the name of the Rt Hon Lord Reid, LLD,
FRSE, a Lord of Appeal in the Ordinary. Prior to the finding of the Commission, there

77 Tun Abdul Hamid Mohamad, ‘Legal And Judicial Transformation In Malaysia’ for Razak
School of Government Leadership Forum, 5/4/2013 at p. 2.
78 [1990] 2 MLJ 300
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were negotiations, discussions and consensus between the British government, the Malay
Rulers and the Alliance party representing various racial and religious groups™.”

His Lordship further explained:

“In all the circumstances, we are of the view that in the wider interests of the
nation, no infant shall have the automatic right to receive instruction relating to any

religion than his own without the permission of the parent or guardian®.”

Based on the above and further reading of the case, the following

principles may be drawn: *

(a) The interpretation of Articles 11 and 12 cannot be “rooted on wrong
premises” and must not be contrary “to the spirit and intention” behind the

respective legislation.

(b) A departure from the ordinary and literal meaning of the word( the
literal approach) is evident when the learned Lord President said that the true
meaning of Articles 11 and 12 can only be ascertained by “ stripping away” all
those “technical hair splitting or purely academic arguments” which have been

entertained by the learned trial judge;

(c) An equally fundamental consideration in statutory interpretation, is
“the wider interests of the nation”;

For those reasons, the court held that ‘no infant shall have the automatic right
to receive instruction”.

It was suggested that whilst paragraphs (a) and (b) above can be accepted
as forming part of the ‘purposive approach” of statutory interpretation,
paragraph (c) above is a completely novel and is a radical departure from all

other recognised rules of interpretations®.

8.0 Conclusion

The courts in Malaysia have laid down some precise principles on
the interpretation of the Constitution. Generally, the courts will interpret
the Constitution “with less rigidity and more generosity” than in the case

79  Ibid., p. 302
80 Ibid., p. 302
81 Salleh Buang, Statutory Interpretation,1996,Central Law Book Corporation Sdn Bhd, p. 125
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of an ordinary statute, but in so doing, the courts will take into account the
historical events and developments which gave birth to the Constitution in
1957 and in 1963, uphold or give effect to provisions entrenched therein to
safeguard either the institution of the Malay Rulers or the special interests of
Sabah and Sarawak, and also the fundamental rights of the people so as to

promote the objects of the Constitution.

In regard to the pre-existing laws, that is those passed before Merdeka
or Malaysia Day and not modified by executive orders, the courts will, in
accordance with Article 162(6), apply them with the necessary modifications
so that those provisions of the pre-existing laws are consistent with the

Constitution.

In the realm of the exercise of discretionary powers conferred by the
Constitution, the court’s predominant role is to ensure that those vested
with such powers exercise them within the limits of their constitutional
authority and not to exceed them. From the above, it is observed that in
order to determine the legality or constitutionality of any statute under the
constitution, reference should be made to the provision of the Constitution
itself and not to other factors like political theory and any doctrine or belief.
It is however, debatable whether the doctrine of separation of powers is part
of our Constitutional framework after the amendment to Article 121 of the

Constitution.

The judges’ function is thus not merely to interpret the law. Judges may
even be expected to be both ‘philosopher and king’.# Judges, true to their
oaths, must carry out their tasks in a manner that inspires respect and public
confidence in the Rule of Law. This could be achieved by the impartiality and
fairness by which judges conduct cases and the judgments which they deliver
must be a manifestation of their intellectual soundness and integrity.* The
judges must also perform the delicate balancing act, respecting the doctrine of
separation of powers and not forgetting at the same time their bounden duty
to uphold the rule of law.

83 Dato” Mohd Hishamudin Yunus, ‘Judicial Activism — The Way to Go?’ [2012], 6 ML] xvii, at
page 10 of 13 of online copy, www.lexisnexis.com/my/legal.

84 ]JC Fong, ‘Constitutional Federalism in Malaysia’, 2008, Thomson Sweet & Maxwell, at page
189.






UCUNCU OTURUM: Soru-Cevap

Prof. Dr. Ziihtii Arslan (Oturum Baskani1): Tiim konusmacilara degerli
katkilar1 igin ve tiim katilimcilara da gosterdikleri sabir igin tesekkiir etmek
isterim. Anayasa yargisinda yorumun roliinii, yorum meselesini detaylh
olarak tartismak igin yeterince vaktimiz yok. Fakat sanirim soru ve cevaplar

ya da herhangi bir yorum i¢in on veya on bes dakika ayirabiliriz.

Eger soruya gerek yoksa anayasa yargisinda yorumun roliine
iliskin olarak birka¢ soz soylemek isterim ve daha sonra oturuma son
verecegim. Hepinizin bildigi tizere, ABD Yiiksek Mahkemesinin 6nde gelen
hakimlerinden biri bir keresinde demisti ki “Biz bir Anayasa altindayiz;
fakat Anayasa Anayasa Mahkemesi hakimleri onun ne oldugunu sdyliiyorsa
odur.” Bu, hepinizin bildigi gibi pratikte olduk¢a dogrudur ve yorum gerek
anayasal kurallarin gerekse diger hukuk kurallarinin igerigini ve anlamini
ortaya gikarmak icin hakimlerin esas aracidir. Ozgiin olsun veya teleolojik
olsun hangi yorum yontemlerini segersek secelim, amag¢ ayni olmalidir:
yani yorumun amaci, Ozellikle de anayasal yorumun amaci, temel hak ve
ozgiirliikleri korumak ve gelistirmek olmalidir. Degerli katkilar1 i¢in tiim
konusmacilara ve tiim katilimcilara tekrar tesekkiir ederek oturuma son
vermek isterim. Cok Tesekkiirler






3rd SESSION: Questions & Answers

Prof. Dr. Ziihtii Arslan (Chairman of the Session): I would like to thank
all the speakers for their valuable contributions and I would like to thank
all participants for their patience. We do not have enough time to discuss in
details the issue of interpretation, the role of interpretation, in constitutional
justice. But I think we can reserve ten or fifteen minutes for questions and
answers or any comments. Okay, any questions? No questions? That means

everything is very clear.

If there is no need for any question, then I would like to say a few
words about the role of interpretation in constitutional justice and then
I will conclude this session. As you all know, one of the leading justices of
the US Supreme Court once said that “We are under a constitution but the
constitution is what the constitutional judges say it is”. This is quite true in
practice as you all know and the interpretation is the main instrument of
judges to reveal the meaning and the content of constitutional rules as well as
other legal rules. Whatever the methods of interpretation we choose, whether
it is originalist or teleological, the aim must be the same: that is to say that the
aim of interpretation, especially the constitutional interpretation, must be to
protect and to enhance the basic rights and liberties. I would like to conclude
again by thanking all the participants and all the speakers for their valuable

contribution. Thank you very much!
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OTURUM BASKANI: Dr. Alparslan Altan
Sayin Baskanlar, Saygideger Hukukgcular, Baylar Bayanlar! Tiinaydin.

Asya Anayasa Mahkemeleri ve Muadili Kurumlar ve Tiirkiye
Cumbhuriyeti Anayasa Mahkemesi adina, bu vesileyle mutlulugumuzu
paylasmak icin diinyanin farkli bolgelerinden Tiirkiye'ye gelen tiim
konuklara ve Birlik iiyelerine hos geldiniz deyip yiirekten tesekkiirlerimi
sunmak isterim. Kongremizin bilimsel oturumunun son bolimiinii
gerceklestiriyoruz. Bu oturumda, Giircistan Anayasa Mahkemesi Uyesi Bn.
Lali Papusahvili, Afrika Anayasa Yargisi1 Konferans: Bagkan Vekili ve Giiney
Afrika Anayasa Mahkemesi Baskani By. Mogoeng Mogoeng, Filistin Yiiksek
Mahkemesi Baskan: By. Fared Al Jallad “Anayasal Diizenin Korunmasinda
Anayasa Mahkemelerinin ve Yiiksek Mahkemelerin Rolii” konusunda
bizimle goriislerini paylasacaklardir. Oturumumuzun bashigint olusturan
konu, Anayasa Mahkemelerinin ve Muadili Kurumlarin varlik sebeplerinden
birisidir. Asagidaki meseleleri “Anayasal diizen kavrami ne demektir?” baslig:
altinda tartismamiz gerekir. Her kosulda anayasal diizeni korumak iyi bir
sey midir? Anayasal diizeni korurken, temel hak ve 6zgtirliiklerine oldugu
kadar insan onuruna zarar verebilecek olan daha fazla endise konusu bazi
durumlar olacak midir? Anayasa yargis1 hakiminin anayasal diizen ve temel
hak ve ozgiirliikler arasindaki bir ikilem durumunda nasil hareket etmesi
gerekir? Inaniyorum ki degerli konusmacilar bu konularda bizimle degerli
goriis ve fikirlerini paylasacaklardir. Dilerim bu oturum onceki oturumlar
gibi basarili ve faydali olur. S6zii Giircistan Anayasa Mahkemesi Hakimi Bn.

Lali Papuashvili’ye birakiyorum.






CHAIRMAN OF THE SESSION: Dr. Alparslan Altan

Honourable Presidents, Respected Jurists, Ladies and Gentlemen!
Good afternoon.

On behalf of the Association of Asian Constitutional Courts and
Equivalent Institutions and of the Constitutional Court of the Republic
of Turkey, I would like to welcome and extend my heartfelt thanks to the
members of the Associations and all other guests who came Turkey from
different corners of the world to share our happiness on this occasion. We are
holding the final part of the scientific session of our Congress. In this session,
Justice of the Constitutional Court of Georgia Ms. Lali Papuashvili, Deputy
President of the Conference of African Constitutional Jurisdiction and the
President of the South African Constitutional Court Mr. Mogoeng Mogoeng,
President of the High Court of Palestine Mr. Fared Al Jallad will share their
views with us on the topic of “The Role of Constitutional Courts and Supreme
Courts in the Protection of Constitutional Order”.

The topic which constitutes the title of our session is one of the reasons
of existence of the constitutional courts and equivalent institutions. We need
to discuss the following issues under this heading; what does the concept
of constitutional order mean? Is it a good thing to protect the constitutional
order under every condition? While protecting the constitutional order,
will there be some cases which may impair the human dignity as well as
fundamental rights and freedoms, which are matters of greater concern? How
should a judge of constitutional jurisdiction act in case of a dilemma between
constitutional order and fundamental rights and freedoms? I believe that
the esteemed speakers will share their valuable views and opinions on these
topics with us. I wish that this session will be successful and beneficial as the
previous sessions. I give the floor to the Justice of the Constitutional Court of
Georgia Ms. Lali Papuashvili.






Giircistan’in Anayasal Diizeninin Temel Tas1 olarak
Adalete Erisim

George Papuashvili’
Giircistan Anayasa Mahkemesi Baskan

Baylar Bayanlar, Sayin Meslektaslarim,

Asya Anayasa Mahkemeleri ve Muadil Kurumlar Birligi'nin 2.
Kongresine katilmaktan 6tiirii biiyiik onur duymaktayim. Giircistan Anayasa
Mahkemesi, bir gozlemci olarak bu forumun bir parcas: olmanin ayricaligma
sahiptir ve ben de Tiirkiye Cumhuriyeti Anayasa Mahkemesine bu giizel sehir
Istanbul’da bu etkinligi diizenlemeleri ve bu etkinlige ev sahipligi yapmalari

dolayistyla i¢ten minnetimi ifade etmek isterim.

Bugiin, bu vesileyle temel bir hukuk meselesi olan anayasa yargisina
erisim hakkindakonugacagim. Bubaglamda, Giircistan AnayasaMahkemesine
bireysel bagvuru yapilmasindaki usulii diizenleyen kurallar1 kisaca
anlatacagim ve sonra, bu konu ile ilgili 6nemli ictihatlardan bahsedecegim.
Son olarak, Glircistan anayasa yargisinin birkag¢ onemli ozelligine dikkat
cekecegim.

Glircistan yasalari, gergek ve tiizel kisi olarak her insana, Anayasa’da
yer alan hak ve 6zgiirliiklerinin ihlal edilmesi veya bu hak ve 6zgiirliiklerin
muhtemelen ihlal edilecegi riski olmasi halinde, Anayasa Mahkemesine
basvuru yapma hakki vermektedirler. Bireylerin, ancak dogrudan
etkileniyorlarsa, Anayasa’da yer alan hak ve 6zgiirliiklerinin ihlaline iliskin
davay1 getirmelerine izin verilmektedir. Giircistan anayasa yargisi, bireylerin
sahsen maruz kaldiklari ihlallere iliskin olarak degil de ortak menfaate yonelik
ihlallere iliskin olarak mahkemenin karar vermesini talep edebilecekleri

actio popularis (toplumun yarar1 gozetilerek tiglincii sahis tarafindan agilmis

1  Giircistan Anayasa Mahkemesi Baskani Saymn George Papuashvili tarafindan hazirlanan
teblig Giircistan Anayasa Mahkemesi Uyesi Sayin Lali Papiashvili tarafindan sunulmustur.
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dava) ilkesini kabul etmemektedir. Anayasa koyucularinin ileri stirdiigii
sudur ki bu kuralin eklenmesi, Mahkemeye anlamsizca asir1 yiik getirir ve
de Mahkemeyi adaletin yonetimini yiiriiten bir kurum olmaktan ziyade
politika olusturan bir kurum haline getirir. Ancak, boyle bir yasal ayricalik,
Anayasa’da yer alan hak ve ozgiirliiklerin toplu olarak korunmasini temin
etmek i¢in actio popularis sikayeti yoluyla Mahkemeye basvurabilen Giircistan

Kamu Avukatina taninmistir.

Buna karsin, bireysel basvurunun Giircistan’da insan haklarinin
korunmasina yo6nelik son derece etkili bir mekanizma oldugu ortaya ¢ikmistir
¢linkii bagvurularin (anayasa sikayetlerinin) hemen hemen 90%’1 bireylerce

yapilmistir.

izin verin birka¢ uygulamali 6rnek vereyim. Giircistan Anayasa
Mahkemesi, hem kabul edilebilirlik hem de esas asamalarinda, bireylerin
mahkemeye erisim hakki ile ilgili meselelere iliskin olarak karar vermek
zorunda kalmistir.

Bir davada,® mahkeme, davamin kabul edilebilirligine iliskin karar
vermek i¢in kanunun birey {izerindeki etkilerini degerlendirme meselesi ile
karsilasti. Ozellikle, basvuran, telefon konusmalarinin kolluk kuvvetince gizli
olarak dinlenmesini diizenleyen kanunun 6zel hayatin gizliligini ihlal ettigini
ileri stirdii. Bagvuranin telefon konugmalarmin gercekten kaydedildigini
kanitlayacak delili sunamamast bakimindan dava hususi bir davaydi.
Ancak, davanin kabul edilebilir oldugu kabul edildi. Mahkeme, gizli telefon
dinlemesine iligskin bilginin gizli tutulmas: sebebiyle, bagvuranin herhangi
bir mevcut ya da gelecekte olmas1 muhtemel ihlale iliskin olarak inandirici
kanit sunmasinin imkansiz oldugunu belirtti. Ayni zamanda, bagvuranin bu
diizenlemeden kolaylikla etkilenmesi biiyiik bir olasilikti.

Bir bagka davada ise’ mahkeme, yabancilarin Anayasa ile giivence
altina alinmis olan mahkemeye basvuru yapma haklarinin olup olmadigma
karar vermek zorunda kaldi. Bu 6rnekte, anayasa yargis: usuliinii diizenleyen
mevzuat, sadece Glircistan vatandaglarinin davayr mahkemeye getirmesine izin
vermekteydi. Anayasa Mahkemesi, Mahkemeye erisim hakkina iliskin Anayasa

hiikmiiniin uyruk ya da vatandasliklarina bakilmaksizin her insan1 kapsadigin

2 Giircistan Geng¢ Hukukgular Birligi ve Ekaterine Lomtatitze karst Giircistan Parlamentosu
3 Giircistan Kamu Avukati karst Giircistan Parlamentosu
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belirterek, bu hiikmii bozdu. Ayrica, unutulmamas: gereken bir baska 6nemli

husus, bu hakkin ayni zamanda asliye mahkemeleri ile ilgili oldugudur.

Bu ¢ig1r acan kararla, Anayasa Mahkemesi, anayasal koruma kapsamini
yabanci vatandaslara ve vatansiz kimselere yonelik olarak fazlasiyla
genigletmistir. Mahkeme, adil yargilanma hakkinin bireyin mahkemeye
erisimini temin etmek icin gerekli oldugunu acikga ifade etmistir.

Son olarak, dikkatinizi birka¢ meseleye ¢ekmek isterim. Ik olarak,
mahkemeye bagvuran kisiler asir1 diisiik bir ticret tutar1 6demek zorundadirlar
ki bu da tim sosyal altyapilardan gelen vatandaslarin mahkemeye
basvurmalarimi ve haklarin1 korumalarini 6nemli 6l¢tide tegvik eder.

Dahasi, Glircistan Anayasa Mahkemesinde goriilen davalarda yetkili bir
avukatolmasina gerek yoktur. Bilinmektedirki avukatlik hizmeti pek ¢ok insanigin
bir liikstiir ve bu kaide mahkemenin erisilebilirligini biiyiik 6l¢iide artirmaktadir.
Ancak, ote yandan, basvuranlarmn sundugu yasal gerekceler énemli oOlclide
eksik kaldigindan, yetkili bir avukatin bulunmayisinin bazen davalar tizerinde
olumsuz bir etkisi olur. Istatistiki bilgi vermek gerekirse, anayasa sikayetlerinin
hemen hemen yaris1 kabul edilebilirlik Olgiitlerini karsilayamamustir ¢inkii
uygun sekilde yazilmamuis ve gerekcelendirilmemislerdir. Bu anlamda, mahkeme
basvuru sahiplerinin gerektigi gibi sikayette bulunmalarina yardimc: olmak
i¢in 6zel bagvuru formlari temin etmektedir. Bu, bireysel erisilebilirlige katkida
bulunan etkili bir tedbirdir.

flaveten, Giircistan anayasa yargisi sistemi amicus curiae (iigincii taraf
miidahilligi) uygulamasim getirmistir. Bu kural, mahkemenin faaliyetlerine
toplumun daha genis sekilde katilimini saglama amacina hizmet eder. Bu
kurala gore, her gercek ve tiizel kisi, Anayasa Mahkemesine goriilen davaya
iliskin yazili bir goriis sunabilir ve bu davada karar verme yontemleri
onerebilir. Genel olarak, amicus curiae (liglincii taraf miidahilligi) prensibi,
Mahkemenin mesruiyetinin artirilmasina ve toplumun diger menfaat gruplari

ile daha yakin isbirligi kurulmasina yardim eder.

Ozetlemek gerekirse, kanimca, Mahkemeictihadiberaberinde Giircistan
mevzuati, bireylerin adalete erisimine iliskin giivencelerin kapsamini énemli
ol¢lide genisletmis ve ayrica toplumun daha biiyiik ¢apta katilimina zemin
hazirlamig ve de anayasa yargisi siirecine iliskin farkindalig artirmigtir.

Beni dinlediginiz i¢in tesekkiir ederim! Sorularimiza yanit vermekten
mutluluk duyacagim.






Access to Justice as a Cornerstone of Georgian
Constitutional Order

George Papuashuvili’
President of Constitutional Court of Georgia

Ladies and Gentlemen, Dear Colleagues,

Ifeeldeeply honoured to participatein the 2" Congress of the Association
of Asian Constitutional Courts and Equivalent Institutions. Constitutional
Court of Georgia is privileged to be part of this forum as an observer, and I
would like to express my sincere gratitude to the Constitutional Court of the
Republic of Turkey in organising and hosting this event in the beautiful city
of Istanbul.

Today, I will take this opportunity and speak to you on the foundational
legal issue — access to constitutional justice. In this context, I will briefly
outline the rules regulating the procedure of individual application to the
Constitutional Court of Georgia and then, refer to the important case law on
this matter. Finally, I will remark few important characteristics of the Georgian

constitutional adjudication.

Georgian legislation grants every person, natural and legal, the right
to petition to the Constitutional Court in case there is a violation of their
constitutional rights and freedoms, or there is an imminent risk that they
will be potentially violated. Individuals are allowed to bring the case on the
violation of their constitutional rights and freedoms only if they are directly
affected. Georgian constitutional justice does not adopt actio popularisprinciple,
whereby individuals can ask the court to rule not on the infringements they
personally incurred, but on the violations of collective interest. It has been

argued by the framers of the Constitution that incorporation of this rule

1 The presentation was prepared by Mr. George Papuashvili, President of the Constitutional
Court of Georgia, and presented by Ms. Lali Papiashvili, Member of the Constitutional
Court of Georgia.
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would unreasonably overload the Court and turn it to the policy-making
institution rather than administrator of justice. Yet such legal privilege was
given to the Public Defender of Georgia who can approach the Court by
means of actio popularis complaint in order to ensure the collective protection
of constitutional rights and freedom:s.

Nonetheless, the individual application rule has proven to be extremely
effective mechanism of human rights protection in Georgia, as almost 90% of
constitutional complaints have been lodged by individuals.

Let me give you some practical examples. Constitutional Court of
Georgia had to rule on the issues regarding individuals’ right to access to the
court, both on the stages of admissibility and the merits.

In one case? the court has faced the issue of assessing the effects of the
law on the individual in order to decide on the admissibility of the case. In
particular, the applicant argued that legal act regulating secret interception of
telephone conversations by the law-enforcement agencies violated their right
to privacy. The case was peculiar in regard that the applicant was not able
to present the evidence which would substantiate the fact that their phone
conversations were taped in fact. Yet, the case was held admissible. The court
indicated that, because the information on secret phone-tapping was kept
confidential, it was impossible for the applicant to present credible evidence
on any existing or possible future violations. At the same time, there was
a high probability that the applicant would easily become affected by that
regulation.

In another case®, the courthad to decide whether foreigners were entitled
the constitutionally guaranteed right to apply to the court. In this instance, the
legislation regulating the procedure of the constitutional adjudication only
allowed Georgian citizens to bring the case before the court. This provision
was quashed by the Constitutional Court, saying that constitutional provision
on the right to access the court comprised every person, regardless of their
nationality or citizenship. Also, an important point to bear in mind is that this

right attaches to the courts of general jurisdiction, at the same time.

2 Georgian Young Lawyers Association and Ekaterine Lomtatitze v Parliament of Georgia
3 Public defender of Georgia v Parliament of Georgia
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With this landmark decision, the Constitutional Court has greatly
extended the scope of constitutional protection to the foreign citizens and
stateless persons. The Court clearly stated that the constitutional right to fair
trial is essential to guarantee the individual’s access to the court and not the
law itself.

Finally, I would like to draw your attention to several practical issues.
First, persons applying to the court do have to pay extremely low amount
of fee, which significantly encourages citizens of all social backgrounds to
petition the court and protect their rights.

Moreover, there is no need of a licensed lawyer in the Georgian
constitutional proceedings. Knowingly, service of a lawyer is a luxury for
many people and this rule largely increases the accessibility to the court. Yet,
on the other hand, absence of a licensed lawyer sometimes has a negative
impact on the proceedings, as the presentation of legal argumentation of
applicants suffers considerably. To give you statistical information, almost
half of the constitutional complaints could not meet the admissibility criteria,
because they are not properly written and reasoned. In this sense, the
court provides special application forms in order to assist the claimants in
filing complaints correctly. This is an effective measure contributing to the

individual accessibility.

In addition, Georgian constitutional adjudication system introduces the
amicus curiae rule. It serves the purpose of ensuring greater public participation
in the court’s activities. According to this rule, every natural or legal person
may submit the constitutional court with a written opinion on the pending
case and suggest ways of deciding it. Overall, amicus curia principle helps
to increase the legitimacy of the Court and establish closer cooperation with
other interest groups of the society.

To sum up, I think, it is quite clear that Georgian legislation along with
the court’s case law have significantly broadened guarantees of individual
accessibility to justice. It had also paved the way for the greater public
involvement and increased the awareness of the constitutional adjudication

process.

Thank you for your attention! I will be happy to answer your questions.






Anayasal Diizenin Korunmasimda
Anayasa Mahkemelerinin ve Yiiksek
Mahkemelerin Rolii

Mogoeng Mogoeng
Afrika Anayasa Yargqis1 Konferans: Baskanvekili
ve Giiney Afrika Anayasa Mahkemesi Bagkan

Giris
Tirk Anayasa Mahkemesi ve Asya Anayasa Mahkemeleri ve
Muadili Kurumlar Birligi (AAMB) Baskan1 Sayin Hasim Kili¢, Anayasa

Mahkemelerinin ve Muadil Kurumlarin Muteber Baskanlari, seckin konuklar,

baylar bayanlar, hepinizi selamliyorum.

Tiizligiinlin 4. maddesinde belirtilen yiice amaglarinin anayasa yargisi
ile ilgili bilgi ve tecriibe aligverisi yoluyla insan haklarinin korunmasini,
demokrasinin gelismesini, hukukun {istiinliigiiniin hayata gegirilmesini,
Anayasa Mahkemelerinin ve Muadil Kurumlarin bagimsizligin ileri bir
seviyeye tasimak oldugu bu saygideger kurumun Ikinci Kongresine katilmaya
yonelik olarak AAMB'nin Afrika Anayasa Yargisi Konferansmna yapmis
oldugu davetten 6tiirii derinden onur duydum. Benim sunumum “Anayasal
Diizenin Korunmasimda Anayasa Mahkemelerinin ve Yiiksek Mahkemelerin Rolii”
baghg altindaki 4. konuya dayanmaktadr.

Anayasal Diizeni Koruyabilmek i¢in Gerekli On Kosullar

Suna inanmaktayim ki kiiciik istisnalar haricinde, gercekten her
insanoglunun en 6nde gelen arzusu, baskalarindan iistiin olmak, baskalarina
egemen olmak, baskalarindan iyi olmak ve bagkalarina hiikmetmek ve de
muhalif bir sesi kiiciik gormektir. Bu sebeple, siyasetgiler hakimleri bilhassa
iilkedeki en yiiksek mahkemeye atadiklarinda ve mubhalefetteki siyasi
partilerin mensuplari ve gesitlilobi gruplari belirliatamalari desteklediklerinde
ya da itibarsizlagtirmaya calistiklarinda, bu bazen en iyi neyin milletin
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menfaatine olacagi ile pek degil ama en iyi neyin temsil ettikleri kesimin veya
destekleyici ya da karsit goriis acisina sahip olanlarin menfaatlerine olacag:

ile gerekgelendirilir.

Anayasa mahkemelerinin ve yiiksek mahkemelerin anayasal diizeni iyi
sekilde koruyabilmesi, biiyiik 6l¢iide bu mahkemelere atanacak hakimlerin
se¢imine baglidir. Eger atanan hakimler atanmalarini herhangi bir siyasi
gruba, ya da biiytiik bir sirkete veya bir baska baski1 ya da lobi grubuna veya
gizli bir orglite ya da hatta kazanilmis ekonomik haklar: bulunan bir diinya
siiper devletine borg¢lu iseler, o zaman adalet bozulur ¢iinkii (adaleti) dagitan
kurumlar, iktidar1 belirleyenlerce ya da kukla ustalarinca uzaktan kontrol

edilen oyuncaklar haline gelirler.

Bizim hakimler olarak mahkemeleri bagka tiirli mesru ve hakh
elestirilerden korumak icin objektif olarak inanilir ve yeterince seffaf bir
se¢im ve atama siirecinin gerekli bilesenlerini tespit etmesi ve &nermesi
gerekmektedir. Sunu sdylemek icin acele etmeliyim ki mineral ve dogal
kaynaklari bakimindan zengin olan pek ¢ok daha gen¢ ve daha kiigiik
demokrasiler, saldir1 altindakilere kiyasla atama siiregleri savunulmaz olan
daha eski demokrasilerce desteklenen kuruluslar veya birimler tarafindan
siklikla sert sekilde elestirilirler. Bu ikiytiizliiliik, elestirinin mesrulugunun
degerlendirilmesinde g6z Oniinde bulundurulmalidir. Anayasal bir
demokrasiyi koruyabilen ve gelistirebilen bir anayasa mahkemesinin ya da

yliksek mahkemenin bazi esaslar1 asagida yer almaktadir.

Yargiclik makaminda bulunanlarin yetkinligi miizakere edilemez.
Mesleki hayatinda ortaya konulan tarafsizlii, insan haklarma ve hukukun
ustlinltigiine baglilik, kararlilik, tevazu ve kisisel bagimsizlik iilkedeki en
yliksek mahkemede gorev yapmaya uygun bir kisiligin énemli 6zelliklerinden
bazilaridir.

Kurumsal diizenlemeler; tek bir hakimin herhangi bir davaya iliskin
olarak bir baska hakim, siyaset¢i (iktidardaki partinin ya da muhalefet
partisinin), biiyiik bir isletme veya iyi Orgiitlenmis ve epeyce etkili lobi
gruplarindan gereginden fazla etkilenmeden karar vermesi i¢in bagimsizligin
saglayacak sekilde olmalidir. Bir hakimin kararlarimi korku, iltimas ya
da onyargr olmaksizin almas: icin gereken teminat, siirekli yarg:i egitimi,

yontemler ve destek sistemleri 6nemlidir.
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Bir hakimin hediyeler yoluyla o6diin vererek anlasma noktasina
cekilmeye, bu diinyanin saygin kuliiplerinin ya da toplantilarinin yolunu
acacak seckin bir ¢evreye girise, bu ¢evredekilerin ne kadar kiigiik de olsa
sOylediklerinin ya da yaptiklarinin en iist diizeye ¢ikarilmasina ve olumlu
sekilde haber yapilmasina, karar verme zaman gelince belirli ¢cevreleri hayal
kirikligina ugratmasini zorlastirabilecek stirekli ovgiilere (bu cevrelerden
gelen ovgiilere) karst dnlem almasi gerekir. Kisinin dogrulugu, tarafsizlig: ve
bagimsiz sekilde karar vermesinden 6diin vermesine yol acabilecek herhangi
bir sey ya da herhangi bir kimse ile araya onemli Ol¢iide mesafe koymak
gereklidir. Bir hakimin, gereksiz sekilde siipheci olmadan, kendisinin gorev
yaptig1 kurumun kontrolii igin yarisan disaridaki gii¢lere daima dikkat etmesi
gerekir. Bunlar, ne zaman kendilerini etkileyen meseleler mahkemenizin

oniindeyse, oyunuzu veya desteginizi elde etmek isteyen giiclerdir.

Herhangi bir milletin mesru amaglaria yonelik en kotii ihanetlerden
biri, kararlarini dogru olduguna inandig1 icin degil de bir dostu, “segmenleri”
veya bir lobi ya da baski grubunu memnun etmek igin veren bir hakimin
ettigi ihanettir. Bu en kotii tiirden bir yolsuzluktur. Anayasa mahkemelerinde
ve yiiksek mahkemelerde gorevliler olarak, kardeslerimizin koruyucular
olmaliyiz. Bu mahkemelere zarar verdigi goriinen meslektaslarimiz
hakkindaki endiseleri dile getirmeye izin veren, anayasal demokrasilerimizin
korunmas: ve gelistirilmesi i¢in énemli olan bazi gayri resmi ya da resmi
ama bir o kadar da diizeyli ve etkili bir meslektas denetimi mekanizmasi

kurmaliy1z.

Bizzat hakimler kendilerinin ve gorev yaptiklari1 kurumun en iyi
koruyucularidir. Bu, hepimizin giiciin yozlastigini ve mutlak giiciin muhakkak
yozlastigii daima hatirlamasina yardim edecektir. Hakimler insandirlar ve
bireysel olarak ve toplu olarak biiytik yetki kullanirlar. Bu yetkinin ve sistemi

bozmak isteyenlerin getirdigi yolsuzluk potansiyeli, daima biiyiik 6nem tasir.

Izin verin Giiney Afrika Anayasa Mahkemesine verilen yetkilere
dayanarak bu tehlikenin biiytikliigiinii biraz baglam iginde anlatayim. Giiney
Afrika Anayasasi, Cumhuriyetin en iist diizeydeki kanunudur. Buna aykir1
herhangi bir kanun ya da uygulama, aykirilik olgiisiinde gegersizdir ve
payina Anayasa Mahkemesince iptal edilmek diiser. Anayasa Mahkemesi,
tiim meselelerde en iist noktada bulunan mahkemedir ve de Cumhurbagkant,

Bakanlar Kurulu Uyeleri ya da Bagbakanlarca, vs. almnan kararlarin



404 Anayasa Yargis1 31 (2014)

ve Parlamento ve Yasama Organlarinca ¢ikarilan kanunlarin anayasal
gecerliliginin nihai hakemi konumundadir. Ozetle, Anayasa Mahkemesi
hemen hemen tiim meselelerde s6z sahibidir ¢linkii Anayasa Mahkemesinin
iilkemizde biraz 6nemi olan neredeyse her seyle ilgisi bulunmaktadir.
Anayasa Mahkemesi anayasal diizenimizin teminatgisidir. Kuvvetler ayrilig
ilkesine tabi olmakla beraber, bu, Anayasa Mahkemesinin kendi ifadesine
gore yetkisinin tartisilir sekilde sinirsiz oldugu anlamina gelir. Ve bu, tevazu,

gerekli hassasiyet ve itina ile ele alinmazsa ¢ok tehlikeli olabilir.

Hakimlerin tutumu, demecleri, kararlari, karar alirken gosterdikleri
egilim ile ilgili hi¢bir seyin, herhangi bir gruba, toplumun herhangi bir
kesimine, herhangi bir siyasi olusuma ya da herhangi bir sinifa, belirli diinya
goriiglerine sahip olan gruplara ya da birliklere daima lehte bir sonucun
taahhiit edildigine inanmalar1 yoniinde gecerli bir gerekc¢e olusturmamasi
gerekir. Ciinkii bu durum, anayasal diizen agisindan bir tehlike olabilir ve
gercek ya da algilanan adaletsizligin olumsuz sonuglarina maruz kalan tarafta
olanin kim olduguna bagli olarak zamanla diktatorliige, anarsiye bir davetiye

olabilir.

Ulkedeki en yiiksek mahkeme, halkin bir kismina bir seyin anayasal
gorev tanimma gore dogru olmadigina, ancak bunun baz: giiclii ya da etkili
sahsiyetlerin ya da kurumlarin kontroliinde olduguna inanmalar1 yoniinde
mesru bir gerekge gosterdiginde, kamuoyunun bu mahkemeye giiveni, saygisi
ve mahkemenin ahlaki iistiinliigii zedelenmis olur. Mahkeme milletin gercek
vicdani olmay1 biraktiginda ya da milletin gercek vicdani olmadigi, ancak
bazilarinin emrinde bir arag¢ oldugu izlenimi uyandirmaya basladiginda, o
zaman kararlarimi hice saymak ve gegerli gerekgcelerle ve bazen ikna edici

sekilde agikca bunlar1 tanimamak kolaylasir.

Destekledikleri kisilerce kullanilan giiciin saldirisindan  (zehirli
isirigindan) korktuklarindan, bazi gayri mesru menfaatlere sicak baktiklarmna
inanmalar1 i¢in menfaat sahipleri lehine karar veren mahkemeler, hicbir
sekilde herhangi bir anayasal diizeni koruyacak konumda degildirler. Bu
tir mahkemeler Birlesik Devletler Yiiksek Mahkemesinin merhum Hakimi
Sayin Black’in asagidaki sozlerle ifade ettigi tizere gorevlerini yerine getirme

yeterliliginden yoksundurlar:

“Anayasal sistemimizde mahkemeler, (mahkemelerin) olmadiklar: takdirde,

caresiz, zayif, sayica azalmis olmalar1 sebebiyle veya 6nyarginin ve galeyanin topluma
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uymayan kurbanlar: olmalar: sebebiyle act cekebilecek olanlar icin si§inilacak bir
liman olarak esen her riizgdrm karsisinda dururlar.”

Tarih boyunca, Yiiriitme her zaman yoOnetimin en gili¢li organi
olmustur. Yiiriitmenin yargmimn yetkisinin Onemini azaltma egilimi,
biiyiik kayg: ile ¢aglar boyunca evrensel olarak goriilmiistiir. Bu durum,
1789 ila 1795 yillar1 arasinda bes yil Baskan olarak gorev yapmis olan
Birlesik Devletler Yiiksek Mahkemesi Baskani Sayin John Jay’i bu gorevin
sayginliginin olmamasi nedeniyle, New York Valisi olmak tizere Bagkanlik

gorevinden istifa etmeye sevk etmistir.

Giiney Afrika Anayasa Mahkemesi ve Anayasal Diizenin Korunmasi

Gliney Afrika Anayasa Mahkemesi, anayasal diizenimizi korumak ve
gelistirmek i¢in ¢ok sey yapmistir. Halka anlamli sekilde kanun yapma siirecine
katilma firsat1 tanimadan ¢ikarilan kanunlar iptal edilmistir. Parlamentonun
pek ¢ok kanunu, Anayasa’ya aykiriliklar1 gerekgesiyle Anayasa geregi
yiiriirliikten kaldirilmistir. Cumhurbagkani ve Bakanlar Kurulu Uyelerinin

birkag karari, anayasal gegersizliklerinden 6tiirti ayn1 kaderi paylasmaistir.

Egitim, konut, istihdam ve sosyal refah firsatlar1 ya da ilgili meseleler,
millete anayasal demokrasilerinin gercekten bagimsiz bir Anayasa
Mahkemesinin elinde giivende oldugu hissini vermek amaciyla Anayasa

Mahkemesince ele alinmigtir.

Anayasa, Gliney Afrika'nin yargi yetkisini mahkemelere verir.?
Yine Anayasa, mahkemelerin bagimsiz olduklarini ve yalnizca tarafsizca
uygulamak zorunda olduklar1 kanuna ve Anayasa’ya tabi olduklarini ifade
eder. Ve bu, Giiney Afrika Yargisinin faydasina bir serbestliktir.

1 Chambers v Florida, 309 U.S. 227, 241 (1941). Ayrica bakiniz The Supreme Court: Reflections on the
Constitutional Protection of Human Dignity, Eral L Neal

2 Ornegin bakimiz, Christian Education South Africa v Minister of Education 2000 (4) SA 757 (CC);
MEC for Educations KwaZulu-Natal and Others v Pillay 2008 (1) SA 474 (CC); Government of
the Republic of South Africa v Grootboom 2001 (1) (SA) 46 (CC); Mazibuko and Others v City of
Johannesburg and Others 2010 (4) SA 1 (CC); Residents of Joe Slovo Community, Western Cape
v Thubelisha Homes and Others (Centre on Housing Rights and Evictions and Another, Amicus
Curiae) 2010 (3) SA 454 (CC); Khosa and Others v Minister of Social Development and Others;
Mahlaule and Others v Minister of Social Development and Others 2004 (6) SA 505 (CC); Bhe and
Others v Magistrate,, Khayelitsha and Others (Commission for Gender Equality as Amicus Curiae),
Shibt v Sithole and Others; South African Human Rights Commission and Another v President of the
Republic of South Africa and Another 2005 (1) SA 580.

3 Giiney Afrika Cumhuriyeti Anayasast Boliim 165, 1996.
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Anayasanin 38. boliimii, herhangi bir sahsa anayasal haklarmi korumasi
i¢cin Anayasa Mahkemesi dahil olmak iizere yetkili bir mahkemeye basvurmasi
yoniinde hak ve yetki verir. Mahkemeye bagvuran, magdur kisinin bizzat kendisi
olmak zorunda degildir. Herhangi bir sahis, kendi adina hareket edemeyen bir
baskasi adina hareket edip Mahkemeye bagvurabilir. llaveten, kamu menfaatine

hareket eden herhangi biri, ayni nedenle Anayasa Mahkemesine basvurabilir.*

Tim bu basarilar ve ¢ok daha fazlasi, herhangi bir kesimden bir
miidahale olmaksizin davalar1 karara baglayacak olan Anayasa Mahkemesi

dahil mahkemelerimizin bagimsizlig1 sayesinde kolay hale gelmistir.

Sonug

Yarg1 gorevi, pek cok insan tarafindan bireylerin savunmasinda
son kale olarak goriilmektedir.®> Yargi, Devletin tiglincli erkidir. Gergek
bir anayasal demokraside bagimsiz bir yargi olmadan, basitce sdylemek

gerekirse, devlet olamaz.®

Herhangi bir anayasal demokrasiye iliskin olarak en iist noktada
bulunan mahkemeye atanma 6zel bir onur ve gercekten nadir goriilen bir
ayricaliktir. Milletlerimizin, savunmasiz kisilerin, s6z hakki olmayanlarin
ve de unutulmus fakir insanlarin yararmma omuzlarimiza yiiklenmis agsiri
sorumluluklara iligskin ebedi bilincin bize asilanmasina deger verilmeli ve
miisaade edilmelidir. Biz, mahkememize basvuru yapan milyonlarca insanin
amagclarmi ve mesru umutlarin tasiyoruz; ve neyin dogru neyin yanlis
oldugunun, neyin anayasa geregi gecerli ya da gegersiz oldugunun nihai
hakemleri oldugumuza inanarak, éniimiizdeki meselelerde herhangi bir parti
veya yanli bir lobi ya da baski grubunca yonetilen giig, etki, iin ve servetin bizi
yonlendirmesini reddedecegiz. “Anayasa ve kanun uyarinca, korku, iltimas ya da

onyarg1 olmaksizin herkes icin esit sekilde adaleti yerine getirecegiz.””

4 The Minister of Health and Others v the Treatment Action Campaign case (2002 (5) SA 721
(CC)), sivil toplumun anneden cocuga HIV gegisini engellemek icin yazilan ilaca erisimin hiikiimetge
engellendigi HIV pozitif anneleri ve cocuklart adina hareket ederek mahkemelere basvurdugu
davalardan yalnizca biridir.

5  Hdkim B Ngoepe, Afrika Mahkemesi Baskan Vekili: Judicial Dialogue between the African Court and
National Judiciaries, Arusha, Tanzanya, 18-20 Kasim 2013.

6  The Rule of Law in South Africa; Measuring Judicial Performance and Meeting Standards. Sayimn
Mogoeng Mogoeng, Giiney Afrika Bas Hakimi: Baskan Suella Fernandes, Miitevelli Heyeti Baskani,
Afrika Adalet Vakfi, 25 Haziran 2013.

7 Giiney Afrika Anayasasi 2. boliim
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Yargmin asla yozlasmis, gayri mesru ya da sektorel giindemlerin
gelismesi dahil herhangi bir sebeple “somiirgelesmemesi”, “bozulmamast” veya
yozlagsmamasi gerekir. Onurumuzu, giivenilirligimizi, ahlaki Gistiinltigtimiizii
ve herhangi bir anayasal diizenin teminatgisi olarak ve kendi uluslarimizin
bilinci olarak konumumuzu, bagimsizligimizi ve hukuki ve felsefi bakis
a¢gimizi bozmaya yonelik tiim gayri mesru girisimleri hos gormemeye

bor¢luyuz.

Tesekkiir Ederim.






The Role of the Constitutional and Supreme Courts
In the Protection of Constitutional Order

Chief Justice Mogoeng Mogoeng
Vice-President of Conference of Constitutional Jurisdictions of Africa
and Chief Justice of Constitutional Court of South Africa)

Introduction

Your Excellency, President Hasim Kilig, the President of the Turkish
Constitutional Court and the Association of Asian Constitutional Courts and
Equivalent Institutions (AACCEI), your Excellencies Presidents Chief Justices
of Constitutional Courts and Equivalent Institutions, distinguished guests,
ladies and gentlemen, I greet you.

I am deeply honoured and humbled by the invitation extended by
the AACCEI to the Conference of Constitutional Jurisdictions of Africa
(CCJA) to participate in the Second Congress of this august body whose
noble objectives set out in Article 4 of the Statute are to promote: the
protection of human rights, development of democracy, implementation
of the rule of law, the independence of the Constitutional Courts and
Equivalent Institutions, through the exchange of information and
experiences related to constitutional justice. My presentation is based on
theme 4 entitled “The Role of the Constitutional and Supreme Courts in the

Protection of Constitutional Order”.

Prerequisites for the Capacity to Protect the Constitutional Order

I am persuaded that truly the pre-eminent desire of every human
being, barring negligible exceptions, is to be above all others, to dominate,
to outclass and to rule over them and a disdainfor any dissenting voice. For
this reason, when politicians appoint Judges particularly to the highest court
in the land, and when members of opposition political parties and a diversity
of lobby groups support or seek to discredit certain appointments, it is at

times motivated not so much by what is in the best interests of the nation,
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but by what is in the best interests of the holders of a supportive or opposing

viewpoint or the sector they represent.

The ability of the Constitutional and Supreme Courts to protect the
constitutional order well, depends to no small measure on the selection of
the Judges who are to be appointed to these courts. If Judges so appointed
are beholden to any political outfit, or big business or some or other pressure
or lobby group or secret organization or even world superpower with vested
economic interests, then justice will be adulterated because the justice-
dispensing institutions would be toys remote-controlled by the kingmakers
or puppet-masters.

We as Judges need to identify and propose the essential ingredients of a
selection and appointment process that is objectively credible and sufficiently
transparent to protect the courts from otherwise legitimate and justifiable
criticism. I must hasten to state that many younger and smaller democracies
that are rich in mineral and natural resources are often criticised severely,
by agencies or units sponsored by older democracies whose appointment
processes are indefensible in comparison to those under attack. This hypocrisy
must be taken into account in the assessment of the legitimacy of the criticism.
Some of the essentialia of a Constitutional or Supreme Court capable of
protecting and promoting a constitutional democracy follow below.

The competence of Judicial Officers is not negotiable. A demonstrable
track-record of fair-mindedness, commitment to human rights, and the rule
of law, decisiveness, humility and personal independence are some of the key
traits of a personality fit to serve in the highest court in the land.

The institutional arrangements must be such as to facilitate the
independence of an individual Judge to decide any case without being unduly
influenced by another Judge, a politician (of a ruling party or opposition
party), big business or well organised and highly resourced lobby groups.
Security of tenure, continuous judicial education, tools of trade, and support
systems necessary for a Judge to take his or her own decisions without fear,

favour or prejudice, are important.

A Judge should guard against being lured to the point of being
compromised by gifts, introduction to exclusive networks that would usher

him or her to prestigious clubs or gatherings of the who’s who of this world,
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positive coverage and the maximization of whatever they say or do however
miniscule it may be, the ever-flowing praise from certain quarters that may
makert difficult for him or her to disappoint them come decision-making time.
It 1s necessary to keep a critical distance from anything oranybody that may
compromise one’s integrity, impartiality and independent decision-making.
A Judge should always be mindful, without being unduly suspicious, of the
existence of forces out there vying for the control of the institution in which
he or she serves. These are forces that want to secure your vote or support

whenever matters affecting them are before your court.

One of the worst betrayals of the legitimate aspirations of any nation
is by a Judge, whomakes decisions, not because he or she believes they
are correct, but in order to please a friend, “constituency” or a lobby or
pressure group. That is corruption of the worst kind. As functionaries in the
Constitutional and Supreme Courts, we must be our Brothers and our Sisters’
Keepers. We must establish some informal or formal and yet courteous and
effective peer-review mechanism that would allow us to raise concerns with
colleagues who appear to be doing a disservice to these courts, that are central

to the protection and promotion of our constitutional democracies.

Judges are themselves their best protectors and best guardians of the
institutions in which they serve. It will help us all to remember always that
power corrupts, and absolute power corrupts absolutely. Judges are human
and they individually and collectively wield enormous power. The potential
to be corrupted by this power and by those seeking to corrupt the system

always looms large.

Let me give some context to the magnitude of this danger based on the
powers vested 1n the South African Constitutional Court. The Constitution
of South Africa is the supreme law of the Republic. Any law or conduct
inconsistent with it is invalid to the extent of the inconsistency and falls to
be set aside by the Constitutional Court. The Constitutional Court is the
apex court in all matters and the final arbiter of the constitutional validity
of decisions taken by the President, Cabinet Members or Premiers etc and
laws made by Parliament and Legislatures. In sum, the Constitutional Court
has a say in virtually all matters because the Constitution has a bearing on
almost every matter of some 1importance in our country. The Constitutional

Court is the guarantor of our constitutional order. Subject to the separation
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of powers doctrine, which means what the Court says 1t means, the power of
our Constitutional Court 1s arguably immeasurable. And this could be very

dangerous 1f not handled with humaility, due sensitivity and care.

Nothing about the conduct of Judges, their public statements, decisions,
the trend in decision-making and the potency or otherwise of the reasoning,
should give any grouping, any sector of society, any political formation or any
class of people, a sound reason to believe that groups or associations which
hold certain world-outlooks are always guaranteed a favourable outcome. For
that would be a danger to a constitutional order and a recipe for a dictatorship
or anarchy, anarchy with time depending on who 1s on the recerving end of
the real or perceived mjustice.

When the highest court in the land gives a portion of the populationa
legitimate reason to believe, that it is not true to its constitutional mandate, but
is in the pocket of some powerful or influential personalities or institutions,
then public confidence in them, respect for them and theirmoral high ground
would be undermined. When it ceases to be or begins to look like 1t 1s not the
genuine conscience of the nation, but a tool, at the beck and call of some, then
it becomes easy to disregard its orders and to openly renounce it on solid

grounds and at times persuasively.

Courts that have given stakeholders reason to believe that they are
favourably disposed to some illegitimate interests, because they fear the
venomous bite of the power wielded by those they favour, are in no position
to protect any constitutional order. Such courts lack the capacity to fulfil their
role described by the late Justice Black of the United States Supreme Court, in

the following terms:

“Under our constitutional system, courts stand, against any winds that blow,
as a haven of refuge for those who might otherwise suffer because they are helpless,
weak, outnumbered, or because they are nonconforming victims of prejudice and

71

public excitement.

Historically, the Executive has been the most powerful institution of
governance. The tendency by the Executive to downplay the authority of

1 Chambers v Florida, 309 U.S 227, 241 (1941). Also see The Supreme Court: Reflections on the
Constitutional Protection of Human Dignity, Earl L Neal
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the Judiciary has been universally observed throughout the ages, with great
concern. This 1s what drove Chief Justice John Jay of the United States Supreme
Court who served as Chief Justice for five years from 1789 to 1795, to resign
from the position of Chief Justice, because he believed that the position lacked

prestige, to become the Governor of New York.

The South African Constitutional Court and the Protection of
Constitutional Order

The South African Constitutional Court has done a lot to protect and
promote our constitutional order. Laws that were passed without affording
the affected public the opportunity to participate meaningfully in the law-
making process, were set aside. Many Acts of Parliament were declared
constitutionally invalid by reason of their inconsistency with the Constitution.
Several decisions of the President and Members of Cabinet suffered the same

fate owing to their constitutional invalidity.

Educational, housing, employment and social welfare opportunities
or related matters were addressed by our Constitutional Court to give the
nation a sense that their constitutional democracy 1s safe mn the hands of a

truly independent Constitutional Court.?

The Constitution vests judicial authority of South Africa in the courts.?
It further provides that these courts are independent and subject only to the
Constitution and the law, which they must apply impartially. And this 1s the
freedom that the South African Judiciary has been left to enjoy.

Section 38 of the Constitution entitles any person to approach a
competent court, including the Constitutional Court, to vindicate his or her
constitutional rights. It does not have to be the aggrieved person herself who

2 See for example, Christian Education South Africa v Muster of Education 2000 (4) SA 757 (CC);
MEC for Educations KwaZulu-Natal and Others v Pillay 2008 (1) SA 474 (CC); Government of
the Republic of South Africa v Grootboom 2001 (1) (SA) 46 (CC); Mazibuko and Others v City of
Johannesburg and Others 2010 (4) SA 1 (CC);Residents of Joe Slovo Community, Western Cape
v Thubelisha Homes and Others (Centre on Housing Rights and Evictions and Another, Amicus
Curiae) 2010 (3) SA 454 (CC); Khosa and Others v Minister of Social Development and Others;
Mahlaule and Others v Minister of Social Developmentand Others 2004 (6) SA 505 (CC); Bhe and
Others v Magistrate, Khayelitsha and Others (Commussion for Gender Equality as Amicus Curiae),
Shibt v Sithole and Others; South African Human Rights Commussion and Another v President of the
Republic of South Africa and Another 2005 (1) SA 580.

3 Section 165 of the Constitution of the Republic of South Africa, 1996.
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approaches the Court. Anyone may act on behalf of another who cannot act
on his or her own approach the Court. Additionally, anyone acting in the

public interest may approach the Constitutional Court for the same reason.*

As part of 1ts efforts to enhance access to justice, the South African
Constitutional Court, has over the years assisted indigent and unrepresented
litigants, whose papers are mcoherent by approaching bodies like the Legal
Aid South Africa, public interest litigation institutions, the General Council
of the Bar and the Law Society of South Africa to assist in prosecuting their

matters for free.

All of these achievements and much more were facilitated by the
mdependence enjoyed by our courts, including the Constitutional Court, to

decide cases without any interference whatsoever from any quarter.

Conclusion

The judicial function is seen by many as the last bastion in the defence
of individuals.°The Judiciary is the third branch of Government, the third
arm of the State. There simply can be no State or government without an

mdependent Judiciary in a genuine constitutional democracy.®

Appointment to the apex court of any constitutional democracy is a
special honour and rare privilege indeed. It must be treasured and allowed
to mnfuse m us an ever-abiding consciousness of the awesome responsibilities
that rest on our shoulders for the benefit of our nations, the vulnerable, the
voiceless and the forgotten poor. We are the bearers of the legitimate hopes
and aspirations of the millions that approach our courts daily, trusting that
as final arbiters of what is right or wrong, what is constitutionally valid or
invalid, we will refuse to be moved by the power, influence, fame and wealth
commanded by any of the parties or sympathetic lobby or pressure groups in

4 The Minister of Health and Others v the Treatment Action Campaign case (2002
(56) SA 721 (CC)) is but one of the cases where civil society approached the courts
acting on behalf of HIV positive mothers and children who were denied by the
government access to medication prescribed to curb mother to child transmission
of HIV.

5  Justice B Ngoepe, Vice President of the African Court: Judicial Dialogue between the African Court
and National Judiciaries, Arusha, Tanzania, 18-20 November 2013.

6 The Rule of Law in South Africa; Measuring Judicial Performance and Meeting Standards. The Hon.
MogoengMogoeng, Chief Justice of South Africa: Chair SuellaFernandes, Chair of Trustees, Africa
Justice Foundation, 25 June 2013
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matters before us. We will “administer justice to all persons alike without fear,

favour or prejudice, in accordance with the Constitution and the law.””

The Judiciary should never be “imperialised”, “adulterated” or
corrupted for any reason including the advancement of corrupt, illegitimate or
sectoral agendas. We owe our honour, our credibility, our moral high ground
and status as guarantors of any constitutional order and as the conscience of
our respective nations,to always frowningat all illicit attempts to corrupt our

independence as well as our jurisprudential and philosophical outlook.

I Thank You.

7 Schedule 2 of the South African Constitution






Anayasal Sistemi Korumada Anayasa
Mahkemesinin Rolii / Filistin Modeli

Fared Al Jallad
Filistin Yiiksek Mahkemesi Baskani

Sayin Hasim Kilig, Tiirk Anayasa Mahkemesi Baskani,
Sayin Hakimler,

Baylar Bayanlar, Asya Anayasa Mahkemeleri ve Muadil Kurumlar
Birligi Uyeleri,

[zin verin Filistin Yiiksek Mahkemesi Baskani ve Yiiksek Yarg: Konseyi
Bagkani sifatimla, Anayasa Mahkemesinin ve Yiiksek Mahkemenin anayasal
sistemimizi korumadaki roliine iliskin tecriibemizi sunmak iizere bugiin

burada Sizinle birlikte olmaktan dolay1 duydugum mutlulugu ifade edeyim.

2003 yilinda c¢ikarilan Filistin Temel Kanununun halen gelismekte
olan Filistin Devleti'nin Anayasasi islevini gormesi gibi temel bir nedenle,
Filistin’in anayasa yargist alanindaki deneyimi bu birligin Sayin iiyelerinin
deneyimleriyle kiyaslandiginda olduk¢a yenidir. Temel Kanun, Yiiksek
Mahkemenin gegici olarak (gecis doneminde) Anayasa Mahkemesi islevini
gorecegini belirlerken, bir Anayasa Mahkemesi kurulmasini 6ngérmiis ve bu
Mahkemenin temel gorev ve yetkisine aciklik getirmistir. Daha sonra 2006
yilinda, Filistin Yasama Meclisi, Anayasa Mahkemesinin kurulmasi igin bir
kanun ¢ikartti. Ne var ki, mahkeme heniiz kurulmus degildir, boylece Yiiksek

Mahkeme, Anayasa Mahkemesi sifatryla toplanmaya devam etmektedir.

Anayasa Mahkemesi Kanununu c¢ikarmak suretiyle, Filistin yasa
koyucusu yargi denetiminin anayasal sistemin temel giivencesi oldugunu
teyit etmistir. Hukukun tistiinliigliniin ve kuvvetler ayriliginin, tiim yetki ve
kurumlarin kanuna tabi oldugu modern, demokratik ve parlamenter Filistin

Devlet ¢atisinin ana direkleri oldugunu da dogrulamistir.
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Yiiksek Mahkemenin anayasal sistemi korumadaki rolii:

Filistin Yiiksek Mahkemesi, idari bagvurularda ihtisaslasmis Yiiksek
Mahkeme ve Yargitaydan olusur.

Yiiksek Mahkeme, Filistin genelinde anayasal sistemi korumada
biiyiik bir rol oynar. Bunu, Yargitayin daha alt derece mahkemelerinin
yargillama usullerinin ve hukuki yorumlarmin gegerliligine iliskin
bagvurulara bakma seklindeki gorevi yoluyla gergeklestirir. Ayrica, Yiiksek
Mahkeme, tiim mahkemeler i¢in baglayici olan kararlar1 araciligiyla hukuk
prensiplerini belirler. Daha alt derece mahkemelerinin gerek hukuk gerekse
ceza davalarinda anayasal prensiplere uymalarini, kamu mercilerinin,
kuruluslarmin ve bunlarin idari diizenlemelerinin vatandaslara Anayasa
tarafindan verilen hak ve 6zgiirliiklere bagh kalmalarini da saglar ve kanuna
aykir1 diisen diizenlemeleri iptal eder.

Bu gorev dolayisiyla, Yiiksek Mahkeme, hukukun stiinligi
ilkesini saglamlagtirarak ve davacilara adil yargilama giivencesini sunarak,
Filistin'de sosyal, ekonomik ve siyasi gelisimi temin etmistir. Bu, nihayetinde
vatandaslarin yargi sistemine ve uyusmazliklari ¢ozecek uygun kurumlar
olarak mahkemelere olan giivenin artmasmna yol agmustir. Ayrica, idari
uyusmazliklara iliskin olarak Yiiksek Mahkemenin adalet, nesnellik ve
tarafsizlikla karar verebilmesi ve hi¢bir merciden etkilenmeksizin emsal tegkil
edebilmesi, Filistin'de iyi vatandaghgm, yatirimlarin ve demokratik ve iyi

yonetim uygulamalarinin gelismesine yardim etmistir.

Anayasa mahkemesinin yasama mercii tizerindeki denetimi

Filistin'de, Temel Kanun, yiiriirliikteki en temel, en tist diizenlemedir
ve bu itibarla, bir bagska ek kanun bu kanuna aykiri1 diisemez. Bu, hicbir
kanunun insanlara Temel Kanun tarafindan verilen hak ve ilkelerden
ayrilamayacagl anlamina gelir. Anayasa Mahkemesi Kanunu'nun (Say:
3, 2006) 24. maddesinde, bir kararin, kararnamenin ya da kanunun Temel
Kanun’a uygunluk derecesini saptama konusunda Anayasa Mahkemesinin
ihtisas mahkemesi oldugu belirtilmektedir. Anilan maddeye gore, yasalarn
Anayasa’ya uygunluguna iliskin mahkeme denetimi asagida belirtilen

unsurlar yoluyla saglanmaktadir:

1. Mevzuattan etkilenen bir vatandasin mahkemeye getirdigi davalar.
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2. Bir baska alt derece mahkemesinden havale yapilmasi. Bu, bir
hakim ya da hakimler kurulunun, bir kanun veya tiiziiglin maddelerinin
Temel Kanun’a aykir1 olduguna karar verdiginde ve boylece davay1 Anayasa

Mahkemesine havale ettiginde olur.

3. Bir tarafin yiiriirlitkteki kanunun Anayasa’ya aykiriigina dayanarak
davada usul islemlerini reddetmesi. Bu durumda, mahkeme sikayetcinin davay1

Anayasa Mahkemesine getirmesine izin vererek 90 giin oturuma ara verir.

Filistin'de Anayasa Mahkemesinin isleyisi, Filistin baglamma 0zgii
belirli gorevleri icermektedir. Bu, esas olarak su nedenledir ki Anayasa
Mahkemesinin yargi yetkisi, Filistin Ulusal Yonetimi'nin kurulmasindan
once yiiriirlitkte olan ve halen Filistin Kurtulus Orgiitii ve Filistin Ulusal
Yonetimi'nin bazi bolgelerinde uygulanmakta olan kanunlara yonelik olarak
genisletilmektedir.

Ayrica, Anayasa Mahkemesi, siyasi kargasa ve nihayetinde Yasama
Meclisinin felce ugramasi ile sonuglanan 2006 Parlamento segimlerinin
ardindan ek sorumluluklar {istlendi. Sonug¢ olarak, Baskan, Bagkanlik
Kararnamesi ile kanun c¢ikarmak zorunda kald: ki bu, olaganiistii/acil
durumlarda ve Yasama Meclisi toplanamadigi zaman Bagkana Filistin
Temel Kanunu'nca taninan bir yetkidir. Anayasa Mahkemesi, bu Bagkanlik

Kararnamelerinin Anayasa’ya uygunlugunu denetler.

Anayasa Mahkemesinin yarginin bagimsizligim1 korumadaki rolii:

Filistin Temel Kanunu ile Filistin'deki yargi merciinin temel ilkeleri

belirlenmis ve yargi bagimsizlig1 anayasal bir prensip olarak belirlenmistir.

Temel Kanun'da, yargt merciinin sorumlulugunu {istlenen,
bagimsizligini koruyan ve kamu davasi dahil yarginin isleyisini diizenleyen
herhangi bir yasa tasarisi ile ilgili hukuki goriisiinii sunan bir Yiiksek Yarg:

Konseyinin kurulmasi ihtiyact da belirtilmistir.

Ornegin, Anayasa Mahkemesi sifatiyla Filistin Yiiksek Mahkemesi,
degisiklige ugramis Yargi Idaresi Kanununun (Say1 15, 2005) Anayasa’ya
aykiri olduguna hitkmetmistir ¢iinkii Yasama Meclisi degisikligi onaylamadan
once Yiiksek Yargi Konseyine danigsmamistir. Aslinda, Temel Kanun'un
100. maddesinde, yargiya iliskin meseleleri diizenleyen bir yasa tasarisinda
Yiiksek Yargi Konseyine danigilmasinin zorunlu oldugu ifade edilmistir.
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Anayasa Mahkemesi sifatiyla Filistin Yiiksek Mahkemesinin
Yiiriitme Mercii tarafindan cikarilan tiiziikleri denetleme ve ii¢ kuvvet

arasindaki uyusmazliklara iliskin olarak karar verme yetkisi:

Anayasa Mahkemesi sifatiyla Filistin Yiiksek Mahkemesi, Filistin
Yonetimince ¢ikarilan tiiziiklerin Temel Kanun’da ve ek kanunlarda belirlenen

anayasal prensiplere uygunlugunu tespit etmektedir.

Ayni zamanda, Filistin Yiiksek Mahkemesinin, ii¢ kuvvetin gorevleri,
yetkileri ve haklari ile ilgili bir ihtilaf olmasi halinde, Temel Kanun'un ve diger
ylriirlitkteki kanunlarin yorumlanmas: hususunda yetkisi bulunmaktadir.
Yiiksek Mahkeme, yargi ve yargi gorevleri {istlenen diger idari kurumlar
arasindaki uyusmazliklara iliskin olarak da karar vermektedir.

Son olarak, Anayasa Mahkemesi sifatiyla Filistin Yiiksek
Mahkemesinin yaptig1 denetim, Yiiriitmenin alanina giren en {ist diizeydeki
gorev ile ilgilidir. Filistin Temel Kanunu'nun 37. maddesine gore, Ulusal
Yonetim Bagkaninin kanun tarafindan verilen yetkileri kullanmasinin
uygun olup olmadigina karar verme yetkisi Anayasa Mahkemesine aittir.
Mahkemenin verdigi karar, ne var ki, Yasama Meclisi tiyelerinin {igte ikisinin
onayini gerektirmektedir.

Filistin'de Anayasa Yargisini uygulamadaki sorunlar

Filistin'de Anayasa Yargisi basta asagida belirtilen hususlar olmak

tizere pek ¢ok sorunla karsilasmaktadir:

eBat1 Seria’da Filistin Topraklarinin 62%’sini kontrolii altinda tutan ve
devam etmekte olan Israil isgali, Dogu Kudiis'iin tam olarak isgali
ve ilhaki. Bu, buralarda yasayan Filistinlilerin yetkisizlik nedeniyle
anayasal haklarinin Filistin Yonetimince korunamadigi anlamina
gelmektedir.

¢2007 yilindan bu yana Filistin Yasama Meclisinin felce ugramis olmasi.

eSon olarak, bir Anayasa Mahkemesi kurulmasindaki yiiksek
maliyetler.

Biitiin bunlar, bagimsiz bir Anayasa Mahkemesinin kurulmasinda
gecikmeye ve Yiiksek Mahkemeden gecici Anayasa Mahkemesi olarak

yararlanma siiresinin uzamasina yol agan faktorlerdir.
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Filistin Devleti, bu sorunlarin iistesinden gelmek i¢in bu konferanstan
faydalanmayi, Anayasa Mahkemesi sifatiyla Yiiksek Mahkemenin isleyisini
gelistirmeyi, anayasa yargisindaki tecriibesini artirmayi ve bagimsiz bir

Anayasa Mahkemesi kurmay1 beklemektedir.

Son olarak, bizi bu degerli konferansa davet ettikleri ve bize benzersiz
sekilde misafirperverlik gosterdikleri ve de son birkag yildir Filistin Anayasa
Yargisini destekledikleri igin Tiirk Anayasa Mahkemesine tesekkiir ederiz.
Ayrica, Devletimizi iyi yonetim sergileyen ve hukukun {istiinliigiini
vurgulayan modern kurumlari olacak sekilde kurma yoniindeki nihai
hedefimize ulasmak igin bu birligin tiyeleri ile bilgi alisverisinde bulunmay:

ve yine bu iiyelerden destek gdrmeyi umariz.






The Role of the Constitutional Court in protecting
the Constitutional System \ the Palestinian Model

Judge Fared Al Jallad
Chief Justice\ Head of the High Court

Mr. Hasim Kilig, Head of the Turkish Constitutional Court,
Honorable judges,

Ladies and gentlemen, members of the Association of Asian

Constitutional Courts and Equivalent Institutions,

Allow me to express my happiness for being with you today in
my capacity as Chairman of the High Judicial Council and the Head
of the Palestinian High Court to present to you our experience on the
Role of the High Court, and Constitutional Court in in protecting our

Constitutional System.

The experience in Palestinian in the area of Constitutional Justice is fairly
recent when compared to that of the honorable members of this association,
mainly because the Palestinian Basic Law, which was issued in the year 2003,
still serves as the constitution of the emerging State of Palestine. The Basic
Law provided for the establishment of a Constitutional Court and clarified its
main mandate, while stating that in the interim the High Court would serve
as the Constitutional Court. Later, in 2006, the Palestinian Legislative Council
passed a law for the establishment of the Constitutional Court. However,
the court has not yet been established, therefore the High Court continues to

convene in its capacity as a Constitutional Court.

By issuing the Constitutional Court Law, the Palestinian legislator
confirmed that judicial oversight is the main guaranty to the constitutional
system. It also confirmed that the rule of law and the separation of powers
are pillars of the modern, democratic and parliamentarian State of Palestine,

where all authority and institutions are subject to the law.
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High Court role in protecting the constitutional system:

The Palestinian High Court consists of the Court of Cassation and the
High Court of Justice which specialize in Administrative Appeals.

The High Court plays a vital role in the protecting the constitutional
system at large in Palestine. It does so through the role of the Court of
Cassation in seeing to appeals on soundness of the procedures and the legal
interpretations of the lesser degrees courts. In addition, it establishes legal
principles through its judgments that are binding for all courts. It also ensures
that the lesser degrees courts adhere to the constitutional principles in their
proceedings, both in civil and criminal cases, that the public authorities,
and institutions and their administrative regulations adhere to the rights
and freedoms granted to the citizens by the Constitution and it annuls the
regulations that are in conflict with the law.

Based on this role, the High Court guarantied the social, economic, and
political development in Palestine through the consolidation of the principles
of Role of Law and providing the litigants with fair trial guaranties. This
eventually led to an increase in the citizens’ confidence in the judicial system
and in the courts as the appropriate body for settling their dispute. Moreover,
the High Court capacity to decide with fairness, objectivity and impartiality
on administrative disputes and in setting precedent without being influenced
by any authority helped improving good citizenship, investments and the

democratic and good governance practices in Palestine.

The oversight of the Constitutional Court on the Legislative Authority:

In Palestine, the Basic law is the fundamental governing law and as
such it cannot be contradicted by any other subsequent laws. This means that
no law can depart from the principles and the rights granted to the people
by the Basic Law. Article 24 of the Constitutional Court Law (No. 3) of 2006
stipulated that the Constitutional Court is the specialized body in determining
the degree to which any ruling, decree, or law is in harmony with the Basic
Law. According to the aforementioned article, the court oversight on the

constitutionality of legislations is ensured through:
1. Cases lodged in the court by any citizen affected by the legislation.

2. Referral from another court of lower degree. This happens when a
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judge or a panel of judges concludes that articles of a law or bylaw are in
conflict with the Basic Law, and hence refers the case to the Constitutional

Court.

3. One party’s rejection of the proceedings of a case on the bases of
unconstitutionality of the applicable law. In this case, the court adjourns for
90 days to allow the complainant to lodge the case at the Constitutional Court.

The work of the Constitutional Court in Palestine has particular
tasks that are unique to the Palestinian context. This is mainly because its
jurisdiction extends to laws that were applicable before the establishment of
the Palestinian National Authority, such as the Penal Code and Revolution
Procedural Law of 1979, which are still applied to the Palestine Liberation

Organization and to some areas of the Palestinian National Authority.

Furthermore, the Constitutional Court took additional responsibilities
following the 2006 parliamentary elections, which resulted in political unrest
and eventually the paralysis of the Legislative Council. As a result, the
President has had to enact laws by Presidential Decree, a power granted to
the president by the Palestinian Basic Law in cases of urgency and where the
Legislative Council is unable to convene. The Constitutional Court oversees
the constitutionality of these Presidential Decrees.

Therole of the Constitutional Courtin safeguarding theindependence
of the judiciary:

The Palestinian Basic Law regulated the fundamentals of the Judicial
Authority in Palestine and stipulated the independence of the judiciary as a

constitutional principle.

The Basic Law also stated the need for the establishment of a Higher
Judicial Council that takes charge of the Judicial Authority, protects its
independence, and provides its legal opinion regarding any draft laws that
regulate the work of the judiciary, including the public prosecution.

For example, the Palestinian High Court, in its capacity as a
Constitutional Court, ruled that the amended Judicial Authority Law
No.15 of 2005 was unconstitutional because the High Judicial Council
had not been consulted by the Legislative Council before passing the
amendment. Indeed, Article 100 of the Basic Law states that the Higher
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Judicial Council must be consulted in any draft law regulating the affairs

of the judiciary.

The jurisdiction of the Palestinian High Court in its capacity as a
Constitutional Court in overseeing the by laws issued by the Executive
Authority and in deciding on disputes between the three branches of
authority:

The Palestinian HighCourt, in its capacity as a Constitutional Court,
determines the harmony of the bylaws issued by the Palestinian Authority
with the constitutional principles stipulated in the Basic Law and subsequent

laws.

Also, the Palestinian High Court hasjurisdiction overthe interpretationof
the Basic Lawand other applicable laws in the event ofa conflictregarding the
mandate, functions and rights of the three branches of authority. The High
Court also decides on disputes between the judiciary and other administrative

bodies that undertake judicial functions.

Finally, the oversight of the Palestinian High Court in its capacity as
a Constitutional Court relates to the highest position within the Executive
Authority. According to Article 37ofthe Palestinian Basic Law, the
Constitutional Court has the authority to decide whether the President of
theNational Authority is fit to exercise the powers granted by the law. The
decision of the Court, however, requires the approval of two thirds of the
members of the Legislative Council.

Challenges in applying Constitutional Justice in Palestine:

The Constitutional Justice in Palestine faces many challenges, most
notably:

eThe continued Israeli occupation, which controls 62 per cent of the
Palestinian Territories in the West Bank, and the complete occupation
and annexation of East Jerusalem. This means that the constitutional
rights of Palestinians living in those areas cannot be protected by the
Palestinian Authority due to a lack of jurisdiction.

e The paralysis of the Palestinian Legislative Council since 2007.

eFinally the high costs involved in establishing a Constitutional Court.
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All these are factors that led to the delay in forming an independent
Constitutional Court and the prolonging of the use of the High Court as the
interim Constitutional Court.

The State of Palestine looks forward to benefiting from its participation
in this conference to overcome these challenges, enhancing the work of
the High Court in its constitutional capacity, improving its experience in

Constitutional Justice and establishing the independent Constitutional Court.

Finally, We Thank the Turkish Constitutional Court for extending the
invitation to us to attend this esteemed conference, for their unprecedented
hospitality, and for their support to the Palestinian Constitutional Justice
in the past few years. We also look forward to the support and exchange of
expertise with the members of this association to achieve our ultimate goal in
establishing our State with modern institutions that exercise good governance

and emphasize the rule of law.






Yarginin Temel Haklarin Korunmasindaki Rolii'

Mohan Peiris
Sri Lanka Yiiksek Mahkemesi Bagkani

Her giin zihnimizi mesgul etmekte olan en giincel konulardan biri
olan Temel Haklarin Korunmasinda Yarginin Rolii ve bunun sinirlarinin nasil
korunmasi ve genisletilmesi gerektigi konusunda sizinle konusma firsatin

buldugum icin onur duyuyorum.

Biz hakimlerin sorunlarin ve ¢dziimlerin baska bir yerde olanlardan
farklilik gosterebilecegi kendi hukuk sistemimize 6zgii anayasal standartlar1
uyguluyor oldugumuz izahtan varestedir. Fakat dogru soruyu sorma ve
yanitlama konusunda, yabanci mahkemelerin benzer meseleleri ele alma

bigimlerini degerlendirmenin bize, yani yargiya faydasi olur.

Bugiin keyifle yaptigimiz, karsilastirmali deneyim kazanma girisimidir.
Lord Goff (Cheievely)'un karsilastirmali hukuk arastirmasina girerek
pasaport kontroliinden ge¢gmenin 6nemine dair sozlerini hatirlatirim- sdyle
bir alint1 yapmak isterim ki

“Karsilastirmalr hukuk ¢alismasini kesinlikle memnuniyetle karsilarim. Kendi
calismamda, bunu miimkiin olan her sekilde gelistirmek icin sinirli olarak elimden
gelenin en iyisini yaptim ve yapmaya devam ediyorum... Universitelerimizde ve
bagimsiz Enstitiilerimizde baska hukuk sistemlerine iliskin ¢alisma yapilmasin
tesvik ederiz; farkli Avrupa iilkelerindeki iiniversiteler arasinda profesér ve
ogrenci aligverigini destekleriz; kidemli hdkimler arasinda toplantilar diizenleriz...
Kararlarimizda diger hukuk sistemlerinde yer alan ilkelerden yararlanmaya bile
calisiriz, oysaki hi¢ kimsenin bu tiir bir tesebbiise doniik giicliikleri hafife almamas:
gerektigini deneyimle 6grenmis bulunmaktayim.”

1  Sri Lanka Yiiksek Mahkemesi, Asya Anayasa Mahkemeleri ve Muadili Kurumlar Birligi
2. Kongresine davet edilmis, ancak bahse konu Mahkeme temsilcileri kendilerinden
kaynaklanan birtakim sebeplerle Kongreye katilamamustir. Fakat daha sonra Kongre
bildirilerinin yayinlanacagi eserde kendi metinlerinin de olmasin talep etmisler ve bu talep
iizerine bu yazi Kongre bildirileri arasina eklenmistir.
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Yabanc: ictihada erisim konusunda Lord Goff'un atifta bulundugu

glicliikler giintimiizde sanal gergeklikle giderilmektedir.

Sayin Baskan,

Hakim Scalia’nin unutulmaz kars: goriisiinde karsi ¢iktigi yabancilara
ait ruh halleri, gecici hevesler ya da modalar aklima geldi. Lord Goff'un
denizasir1 tilkelerdeki yarg: sistemlerinden ortaya c¢ikan serbest hukuk
yaklagiminin aksine, boyle bir hukukun en iyi ihtimalle yersiz ve en kotii
ihtimalle tehlikeli oldugu yoniinde bir goriisiin varligimi baslangicta kabul
etmemiz gerekir. Bu, insan haklar1 baglaminda Birlesik Devletler Yiiksek
Mahkemesinde Hakim Scalia'nin etkili bir sekilde ifade etmis oldugu
goriistiir ki burada Scalia yabanci yetki alanlarma iliskin ¢ogunlugun
taptig1 degerlendirmeyi anlamsiz miitalaa olarak gordiigi icin reddetti ve
Mahkemenin yabancilara ait ruh hallerini, gecici hevesleri ya da modalar
empoze etmemesi gerektigine hiikmetti. Bu yorumu Lawrence et al v Texas
539 US 558 (2005) i¢inde goreceksiniz.

Bu yabana diismanhigmna iliskin stiphecilik konusunda kopriintin
altindan ¢ok sular akt1 ve bugiin bizden bireysel hukuk sistemlerimizi “kendi
biitiinliigiinde bir ada” olarak goren ya da gormek isteyenler iki sorunla
karsilagirlar. Birincisi, her ne kadar hukukumuzun ulusal zekdmizin saf,
yerli {irtinti oldugunu diistinsek de, gercek bunun tersidir. Hukukumuz,
kokenimizin saflig1 hususunda kaybettigini enerji ve zekdya dayali olarak
kazanan bir iiriin karmasidir. Ticaret yapan milletler olarak, yillar boyunca
yabanc etkilere karsi kendimizi korumus degiliz fakat az miktarda alinan
unsurun hukukumuzu gelistirecegi ortaya ¢iktiginda bu etkilere karsilik
verdik. Ingiltere'nin nemli hakimi Tom Bingham, The Business of Judging
adli harika kitabinda birbirinden almanin verimleri {izerinde fevkalade bir

sekilde durur.

Bu baglam ve temelde, Sri Lanka'nin temel haklarin korunmas: ve
gelistirilmesindeki yargisal roliinden s6z ederek konuya odaklanacagim.
Bunu yapamadan 6nce, sunumumu bir baglama yerlestirmek tizere bazi 6n
degerlendirmelerde bulunmama izin veriniz.

1948 yilinda ilan edilen bagimsizliktan bu yana Sri Lanka'nin {ig
Anayasast oldu. Bagmmsizlik sonrasindaki 1948 Anayasasi, Ingilizlerin
Westminster’da kabul ettikten sonra bize verdikleri bir belgeydi. Dicey’den
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oldukga etkilenen Ingilizlerin o dénemdeki diisiincesinin Haklar Bildirgesi
tizerine ayr1 bir boliimden ziyade teamiil hukukunun temel haklarin
daha iyi bir sekilde ele alinmasinda etkili olacag1 yoniinde oldugunu
bileceginiz iizere, bu Anayasa’da Haklar Bildirgesi yer almamaktaydi. Biz
1972’de bir Cumhuriyet haline geldik ve halkin temsilcileri ilk Cumhuriyet
Anayasasi’'nin taslagini hazirlamak igin 1972'de bir kurucu meclis olarak
toplandilar. Bu Anayasa, diizenlenirken 1948 Anayasasi’na hicbir sekilde
atifta bulunulmamas: anlaminda bir hukuk devrimiydi. Bunu hukuk devrimi
olarak adlandiriyorum ciinkii bagimsizlik iizerine olusturulan Anayasa’nin
kendi feshine yonelik bir usul 6ngdrmiis olmasina ragmen, halkin temsilcileri
1972'de ilk Cumhuriyet Anayasasini kabul ederken bu usulii izlememe
yolunu segtiler. Bu Anayasa’nin ayr1 bir Haklar Bildirgesi vardi fakat temel
haklar yargilanamazdi. Bu, sadece kagit tizerinde bir Haklar Bildirgesiydi.

Ancak 1978de, ikinci Cumhuriyet Anayasasi kabul edildiginde
Haklar Bildirgesine iliskin bir boliime yer verdik. Bugtin iilkede siiregelen
Anayasa bu Anayasa’dir ve benim baskani oldugum Yiiksek Mahkemeye,
temel hak ihlallerini incelemesi ve Anayasada “adil ve hakkaniyete uygun”
olarak nitelendirilen hukuk yollarin1 saglamasi yoniinde tek ve yegane yetki
verilmistir. 1978'den bu yana, Sri Lanka yargis1 Haklar Bildirgesini comert ve
amaca yonelik bir sekilde yorumlamis ve Anayasa'nin III. boliimiinii serbest
bir sekilde yorumlayan Yiiksek Mahkeme, devlet ve teskilatlarinda kanunca
verilen genis takdir yetkisini kullanarak haksizliklara kars1 siper olmak igin

¢ok ugrasmistir.

Anayasa’da egemenligin insanlarda bulundugunun ve vazgecilemez
oldugunun bildirildigi temel bir madde (madde 3) vardir. Bu beyan
ile parlamento egemenliginden uzaklastik ve egemenligi halka verdik.
Parlamento, halkin egemenliginin kullanildig1 organlardan biri haline geld.i.
Anayasa’nin 4. maddesi ile baska énemli unsurlar bildirilmektedir- soyle ki
egemenlik temel haklar1 kapsar.

Ayrica ayn1 madde ile su belirtilmektedir ki Anayasa ile taninan ve
beyan edilen temel haklar tiim devlet organlarinca gozetilir, korunur ve
gelistirilir. Baska bir ifadeyle, devletin 6nemli bir organi olan yarg: temel
haklar1 gozetmek, korumak ve gelistirmek zorundadir. Boylece, Yiiksek
Mahkemeye temel haklarin vicdan bekgisi olmasi yoniinde anayasal bir gérev

verilmistir. Bu gorev yillar boyunca nasil yerine getirilmistir?
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Bu gorevin bazi belirgin yonlerini ele almadan 6nce, Anayasanin III.

boliimiinde belirtilen temel haklardan birkacini siralamama izin veriniz.
Diisiince, vicdan ve din 6zgiirliigii.

Iskenceye ya da zalimane, insanlik disi veya asagilayici muameleye
maruz kalmama.

Kanun ontinde esitlik hakki ve kanun hiikiimlerinden herkesin esit

olarak yararlanmas:.

Irk, din, dil, smif, cinsiyet, siyasi goriis ya da dogum yeri nedeniyle

ayrimcilik gormeme hakki.

Kanunca belirlenen usule aykir sekilde tutuklanmama ve tutuklanma

nedenini 6grenme hakki.

Kanunca ongoriilen siireden daha uzun bir siire mahkeme karari

olmaksizin gozaltina tabi tutulmama hakki.

Yetkili bir mahkeme karari ile hari¢ olmak {izere 6liim ya da hapisle

cezalandirilmama hakki.
Suclulugu ispat edilene kadar herkesin masum oldugu ilkesi.
Yayin dahil konusma ve ifade 6zgiirliigii.
Orgiitlenme 6zgiirliigii.
Sendika 0zgiirliigii.

Riayet etme, yerine getirme ve egitim verme yoluyla kisinin dinini

agiga vurma Ozgurligi.

Sri Lanka igerisinde kisinin ikametgah se¢gme ve dolasim 6zgiirliigti.

insan Haklar1 Evrensel Bildirgesi

Elbette ki bu haklarin kaynagi, kabul edersiniz ki Insan Haklari
Evrensel Bildirgesi'dir ¢linkii modern Anayasalardaki Haklar Bildirgesi
kokenini 1948 tarihli bu 6nemli belgeye bor¢ludur ve insan onuru ve
esitlik gibi 1slah edici haklar1 bu belgeden alma hususunda Sri Lanka bir
istisna degildir.

[zin verin bu asamada konu digina ¢ikayim ve esitligi biz Anayasamizda
goklere ¢ikardiktan ¢ok once bir insan hakki olarak taniyan, Insan Haklar1



Mohan Peiris + Dordiincii Oturum 433

Evrensel Bildirgesi oncesinde ki zamana ait muhtesem bir beyana atifta

bulunayim.

Hazreti Muhammed’in (Aleyhisselam) Arafat Daginda yaptigi veda
hutbesini hatirlatirrm. Hacilar sirf bu 6nemli hutbeyi gozlerinin oniine
getirmek icin Arafat Dagina akin ederler. Bu hutbenin harika sunumunda
bize evrensellik ve esitlik kavrami vurgulanarak gosterilir. Izin verin Veda

Hutbesinden alint1 yapayim.

“Ey Insanlar! Soziimii iyi dinleyiniz! Bilmiyorum, belki bu seneden sonra
sizinle burada bir daha bulusamayacagim.

Ashabim! Dikkat ediniz, cahiliyeden kalma biitiin adetler kaldirilmistir,
ayagrmin altindadrr. Hepiniz Ademin cocuklarisimiz. Adem ise topraktandir. Arabin
Arap olmayana, Arap olmayanin da Arap iizerine iistiinliigii olmadig1 gibi;
kirmiza tenlinin siyah iizerine, siyalin da kirmizi tenli iizerinde bir iistiinliigii
yoktur.”

Gorliyorsunuz ki esitlik ve kardeslik Hazreti Muhammed’in
(Aleyhisselam) bu derin sozlerinin altinda yatan konular olarak islenmektedir.
Esitlige ve evrensellige diinyadaki ¢cagdas anayasalarda yer verilmeden ¢ok

once, Peygamber (Aleyhisselam) bunlar1 veda hutbesinde agiklamisti.

Her ne olursa olsun, izin verin Sri Lanka Yiiksek Mahkemesinin Haklar
Bildirgesinin uygulanmasina iliskin yargisal aktivizmini gorebileceginiz bazi

alanlari segip sizlere sunayim.

Yasam Hakki

Son derece tartismali bir konu, bir Mahkemenin Haklar Bildirgesini
yorumlarken Anayasada agikca belirtilmemis temel haklarla ilgili bir ¢ikarim

yap1ip yapamayacagidir.

Sri Lanka yargisi, ifade edilmemis belirli haklarin siralanmis
giivencelerde dolayli olarak anlasildig1 esasina dayanarak, Temel Haklara
iliskin boliimde belirgin bicimde soz edilmeyen temel haklar1 ortaya
cikarmustir. Ornegin, 1978 Anayasasi belirgin olarak yasam hakkina atifta
bulunmaz. Fakat 2003 yilinda Sriyani Silva v Iddamalgoda and others (2005)
2 Sri. LR 63 davasinda, tutuklu iken o6ldiirmek maksadiyla saldirilmis bir
kisinin dul esine (bayan) ve ¢ocuguna maddi tazminat verilmesine Yiiksek

Mahkemece karar verildi. Yiiksek Mahkeme, yasam hakkinin temel haklar ile
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ilgili boliimiin belirli hiikiimleri kapsaminda, 6zellikle hi¢ kimsenin yetkili
bir mahkeme karar1 haricinde 6liim ya da hapisle cezalandirilmayacagimin
belirtildigi madde 13 (4) kapsaminda dolayli olarak giivence altina alindig:
yoniindeki goriisii ifade etti.

Bu yapia yorum, daha sonra Phosphate davasinda ileri gotiiriildii.
Mahkeme, biiyiik capta cevre kirliligiyle karsi karsiya kalan basvuranlar
lehine karar vermek tizere kamu giiveni doktrinine bagvurdu.

Kamu Giiveni Doktrini-Bir Diger Genisleme Cephesi

Yiiksek Mahkeme bu doktrine yiiriitmeyi frenlemek i¢in bagvurmustur.
Budoktrin, takdir yetkisinin kullanimini sinirlayan bir doktrindir. Giintimiizde
cevre hukukunda birka¢ kavram degisikliginin oldugu goriilmektedir ve bu
kavramlar arasinda insan haklar1 ve ¢evresel adalet yer almaktadir. Bunlarin
cevre hukukunda gelismesinden ¢ok dnce, soylemeliyim ki Yiiksek Mahkeme

insan haklar1 ve cevresel adalet arasindaki baglanti noktasinin farkindaydi.

Yiiksek Mahkeme, kamu giiveni doktrininden Eppawela davasi olarak
bilinen Bulankulama v Secretary, Ministry of Industrial Development (2000)
3 Sri. LR 243 adli meshur bir davada yararlandi.

Eppawela Davasi-Olaylar

Basvuranlar, Anuradhapura Bolgesinde Eppawela sakinleriydi. Bu
sakinler toprak sahibiydiler ve bolgede tarim yapiyorlardi. Basvuranlardan
biri, bolgede bir ibadethanenin basrahibiydi. Basvuranlar, bir Amerikan
sirketine bolgede fosfat ve baska mineraller arama yoniinde tek ve yegane
hak taniyan, Hiikiimet¢e imzalanmis bir anlasma dolayisiyla temel
haklarinin ihlal edildigi seklinde bir sikayette bulundular. Teknik raporlar,
anlagsmanin sadece bir cevre felaketiyle degil ayni zamanda bir mali krizle
sonuglanacagini ortaya koydu. Hakim Amerasinghe kararinda dogal
kaynaklar {izerindeki vesayet kavramini kabul etti. Amerasinghe, Devletin
vasi gorevi oldugunu ve vatandaslar icin kaynaklar1 kendi himayesinde
tuttugunu ifade etti. Anayasa’nin madde 12 (1)’i kapsaminda yer alan kanun
ontinde esitligin Sri Lanka’daki her insanin tabiat: koruma ve zenginliklerini
muhafaza etme yoniindeki gorevinden ayrilamaz oldugunu ileri siirdii.
Buna dayanarak, basvuranlarin temel haklarinin ihlal edildigi seklindeki

iddias1 uygun bulundu.
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Giivenli bir ¢evre hakkinin temel bir hak olarak ifade edilmemis
oldugunu goreceksiniz. Fakat Mahkeme, Temel Haklara iliskin Boliimde
genis capta kirlilikle tehdit edilmeme hakki anlamini ¢ikarmaya calisarak
acikca ifade edilmis olan “kanun hiikiimlerinden herkesin esit olarak

yararlanmasi1” hitkkmiine basvurdu.

Kamu giiveni doktrininden Anayasa’y1 serbest sekilde yorumlamak
icin de yararlanildi. idareciler, dogal kaynaklari sémiirmeye yonelik
anlasmalar imzalarken, insanlar i¢in bu kaynaklar1 kendi himayelerinde
tutmaktadirlar.

Dava iiclemesinde Kamu Giiveni Doktrini

Sri Lanka’da temel haklar alanindaki yargilamanin en goze carpan
ozelligi, LMSL, SRI LANKA INSURANCE AND WATERS EDGE olarak
bilinen dava iiclemesinde kamu giiveni doktrininin gelismesidir.

LMSL ve SRI LANKA INSURANCE davalarinda, yatirim anlagmalar1
kamu giiveni doktrinini ihlal ettikleri igin iptal edildiler. Bu iki davada, itiraz
edilen islemler 6nceki yonetimlerce imzalanmisti. Iki davanin en dikkat
¢eken yonii sudur ki Mahkeme yetki (durusmaya katilma hakki) genisletti ve
durusmaya katilma hakki oldugu kabul edilen Bagvuran (o donemde Meclis
Uyesi), kamu yararma bagvuru yapti. Bir aylik zamanagimma dayamilarak

yapilan itiraz reddedildi.

Kamu giiveni doktrinine yonelik bir ihlal olur ve bu miitemadi bir ihlal
olursa, her zaman adaletin kapisini ¢calmak {izere size birakilan bir siire vardir

ki Mahkeme bu esasa gore hareket eder.

Uclemeyi tamamlamak amaciyla, Waters Edge davasina atifta
bulunmama izin veriniz (Sugathapala Mendis and Others v Chandrika
Bandaranaike and 20 others (2008). Davadaki 1. sanik/davali iilkenin eski
Devlet Bagkaniydi.

Budavadabasvuranlar, digerlerineilaveten, davakonusu arazininkamu
yararina hizmet etmek tizere kullanilacagina dayanarak, temel haklarinin bu

arazinin edinilmesi nedeniyle ihlal edilmis oldugunu ileri siirdiiler.

Bu amacin aksine, idari niifuz yoluyla, arazi, iiyelik {icreti 25,000 Sri
Lanka Rupisi tutarinda olan miistesna ve ozel bir golf tesisi olarak hizmet

etmek {izere 6zel bir girisimciye bilerek, kasten ve hileli bir sekilde satild1.
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Mahkeme, arazinin, diger varliklarin idaresi ve ekonomik gelisme
gibi yonetimin bazi belirli gorevlerine atifta bulundu. Husumetlerin sona
ermesinden bu yana Sri Lanka’da ekonomik kalkinma diizeyi hizla
yiikselmektedir ve Mahkemenin Waters Edge Davasinda belirttigi hususu
hatirlamaya deger.

“Amaglarimiza yonelik olarak sunu belirtmek gerekir ki iilkenin tiim
yonleri-arazisi, ekonomik firsatlar: ya da diger varliklar: kamu giiveni doktrininin
olusturdugu vesayetin kat: stmirlamalart kapsaminda ele alinmalr ve yonetilmeli ve
yineliyoruz ki ayricalikli birkag kisiye, onlarin ailelerine ve/veya arkadaslarina biiyiik
olciide liitufta bulunma seklinde degil de her zaman iilkenin tiim vatandaslarinin

yararina ve ekonomik biiyiime icin kullanilmalidir...”

Boylece gorebilirsiniz ki kamu giiveni doktrini, sadece iyi yonetim
yararma degil ayn1 zamanda “bir milletin ve tiim insanlarin, izellikle de ekonomik
acidan yetersiz olanlarin, alt kesimlerin ve Otekilestirilmislerin siirdiiriilebilir
ekonomik gelisimi” igin uygulanmustir.

Bu davada mahkeme, iilkenin eski Devlet Bagkani dahil olmak tizere
bazi saniklarin/davalilarin kendilerine duyulan kamu giivenini istismar etmis
olmalarina dayanarak, bazi devlet kurumlarinca yapilan bazi iglemleri iptal
etti. Mahkeme ayrica, eger islemler kamu giiveni doktrinini ihlal edecek
sekilde yapilmissa, Bakanlar Kurulunun bu islemlere yonelik verdigi onaymn
bunlar1 gegerli hale getirmeyecegine hiitkmetti.

Bu doktrinin uygulanmasmi tam olarak anlamak igin, miilkiyet
hakkina miidahale teskil eden bir otoyola iliskin alt yap1 gelismelerinin yer
aldig1 Heather Munfy’e atifta bulunmak en iyisidir.

Heather Mundy-Olaylar

Seyahat alt yapimiza iligskin bir doniisiimii fiilen yasayan milletimiz,
Giiney Otoyolunda bir devrime tanik oldu. Fakat bu devrim, baslangicta
sorunlar ortaya ¢ikmadan gergeklesmis degildir.

Bu amagla arazileri ele gegirilen bagvuranlar, 6nerilen Giiney Otoyolu
glizergahina itiraz ederek, buna iliskin yargi denetimi yapilmas: igin
basvuruda bulundular. Dava nihayetinde, ekonomik gelisme karsisindaki
kamu giiveni doktrinini agik¢a ifade eden Yiiksek Mahkemede goriildii.
Merhum Hakim Mark Fernando’nin ilgili sozlerini aktarmak isterim-
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“Gelisim faaliyeti bir milletin siirdiiriilebilir kalkinmasi1 icin gerekli
ve kagimilmaz olmakla beraber, maalesef bireylerin haklarini etkilemektedir,
fakat bu, bir milletin ilerlemesi i¢in yapilmak zorunda olan kag¢inilimaz,
iiziicii bir fedakarliktir... Bir biitiin olarak topluma yénelik yiikiimliiliik,
Otoyolun insasindan ne yazik ki etkilenen bireylerden olusan bir gruba
yonelik yiikiimliiliikten iistiin gelmelidir.”

Gorebiliyorsunuz ki Yiiksek Mahkeme soyleyecegini soyledi- topluma
yonelik yiikiimliiliik bireylerden olusan bir gruba yonelik ytiikiimliiliikten
Ustiindiir.

Stirdiiriilebilir kalkinma, bireylerin miilkiyet haklarindan {istiin olabilir.

Surdiiriilebilir kalkinma igin topraklarini kaybeden bireylere bu
kayiptan dogan zarar comertge tazmin edilir ¢tinkii Sri Lanka’da temel haklara
iliskin yarg: sistemi, adil ve hakkaniyete uygun genis gorev alani (yargi

yetkisi) kapsaminda maddi tazminat kavraminin gelistirilmesini saglamistir.

Bu davaya iligkin bir baska hikaye anlatmaliyim. Bu davanin Temyiz
Mahkemesinden Yiiksek Mahkemeye gidisi o kadar uzun siirdii ki Sri Lanka,
ise baglamak i¢in varini yogunu ortaya koyup tiim techizatin1 Sri Lanka’ya
getirmis olan Japon yiikleniciye insaat alanini teslim edemedi. Japon
yiiklenici, Heather Mundy davasi en iist mahkeme tarafindan kesin olarak

karara baglanincaya kadar beklemek zorunda kalda.

Giiney Otoyolunu tamamladiktan ve bize teslim ettikten sonra, Japon
yiiklenici bize karsi aylarca siiren, masrafli bir sekilde yiiriiyen, tahkim
yoluyla goriilecek bir dava acti. Heather Mundy davasinin uzun yolculugu
sayesinde, sonunda Sri Lanka, alani yiikleniciye teslim etmedeki gecikme i¢gin

milyarlarca para 6demek zorunda kaldu.

Bu mahiyetteki davalarin sorumlulugu altina girmemiz ve Sri Lanka’y1
vergi miikelleflerinin milyarlarca parasinin nihayetinde yiiklenicilere
odenmek iizere verildigi boyle masrafl bir Uluslararas: Ticaret Odasi tahkimi

meselesi ile kars1 karsiya getirmemiz mi gerekir?

Eger topluma yonelik yiikiimliilitk bireylerden olusan bir gruba
yonelik yiikiimliiliikten istiin ise, temel haklara yonelik basvuru adi
altinda agilan bazi mesnetsiz davalarda bu memnuniyet verici igtihad:
uygulamamamiz mi gerekir? Bunlar, giiniimiizde Sri Lanka’daki yaygin

distincelerdir ¢inkii zaman zaman her miidahale {ilkemizde temel haklara
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yonelik bir ihlal haline gelmektedir ve bugiin biz Heather Mundy davasina
iliskin igtihad1 g6z oniinde bulundururken, akabindeki masrafli tahkim
stirecinin istismarina varan mesnetsiz davalar1 basindan engellememiz
gerektigini bize hatirlatmaktadir.

Dava {iclemesini ve Heather Mundy davasini ele almis bulunmaktayim.
Tiim bu davalar bize ilerleyecegimiz yolu gostermektedirler.

Yiiksek Mahkeme, temel haklara iligkin yarg: sistemi ile ilgili olarak

inisiyatifi ele almistir (pro-aktif durumdadir) ve bu egilim stirmelidir.

izin verin mektuplasarak yiiriitiillen davalar1 da unutmayayim ki bu
davalar yoluyla sikayetini takip etmesi i¢in daha sonra adli yardim temin
edilen parasiz bir bagvuranin bana veya Sri Lanka Yiiksek Mahkemesine

yazdig1 bir mektup, temel haklara yonelik basvuru yolunu agabilir.

Kamu Yarar1i Bulunan Dava

Anayasa kapsaminda egemenligin halkta olmasina dayanarak kamu
yarar1 bulunan dava kavramini da getirdik ve boylelikle, iilke varliklarinin
kamu mercilerince ele alinmasinda insanlarin mesru bir menfaati vardir.
Insanlar1 temsil eden bir Parlamento {iyesince getirilen bir davaya énceden
atifta bulunmustum ki Sri Lanka Mahkemesi, bu sekilde temel haklara yonelik

ihlallerin etkili sekilde giderilmesine onciiliik etmisti.

Hakimlerin sinirlar1 genisletme konusunda yeterince zinde ve gliclii
olduklar bir dizi dava ile devam edebilirim.

Tim bunlar Sri Lanka’da miimkiin olmustur c¢linkii yargimnin rolii,
Anayasakapsamindakihaklarimizin koruyucusu olmaseklinde anlagiimalidir.

Sunu unutmamaliyiz ki ne Anayasa ne de Haklar Bildirgesi dogrudan
uygulanan bir kaynaktir. Hakimlerin soyledigibudur. Haklarimizin korunmasi,
Anayasa’nin ve bilhassa Haklar Bildirgesinin yorumlanmasina baghdr.

En comert Haklar Bildirgesi, dar ve duyarsiz bir yargisal yorum yoluyla

vaatlerden olusan bir kagit parcasina indirgenebilir.

Sunu hatirlamak yerindedir ki Anayasa, birtakim hukuk kurallarini
iceren, her gegen saate yoOnelik gecici bir yasal belge degildir. Gelecege
yonelik ilkeleri ortaya koyan Anayasa’nin gelecek yillar boyunca siirmesi ve

nihayetinde insan iligkilerine dair gesitli krizlere uyarlanmasi hedeflenir.
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Boylece, tam anlamiyla serbest yorum yonteminden ziyade amaca
yonelik yorum yonteminin kabul edilmesi gerekir. Bu yorum ilkesi, 6zellikle
Haklar Bildirgesinin yorumlanma amacina uygundur. Haklar Bildirgesini
devletten vatandaglarina bir hediye olarak addetmek bir yanilgidir.

Haklar Bildirgesi ile temel haklar verilmez. Bunlarin var oldugunu
dogrular ve bunlarin korunmasini saglar.

Ancak bu memnuniyet verici ilkeleri aklimizda tutarsak, Anayasanin
bekgileri olarak biz insan haklarinin gelistirilmesi ve korunmasina yardimci
oluruz ki boylelikle yalnizca vatandaglarin sikayetlerini gidermekle kalmaz,
ayni zamanda temel haklar disiplinine uymak zorunda oldugunu bilen
Yonetim (Hiikiimet) {izerinde yararl bir etkimiz olur.

En 6nemlisi, Haklar Bildirgesi, devlet erklerinin sinirsiz olmadigini ve

insan kisiliginin paha bigilmez deger tasidigini bize siirekli hatirlatir.

Tesekkiir ederim.






The Role of the Judiciary in Protecting
Fundamental Rights

Mohan Peiris’
President of Supreme Court of Sri Lanka

I feel honored that I have this opportunity of speaking to you on
one of the most topical of themes that engages all our attention day in day
out — the Role of the Judiciary in the Protection of Fundamental Rights and
how its frontiers must be promoted and expanded. How its canvas must

expand further.

I would call it axiomatic that, we judges, apply the constitutional
standards which are peculiar to our own jurisdictions, where the problems
and solutions may differ from those elsewhere. But in asking and answering
the right question, it helps us, the judiciary, to consider how foreign courts

have addressed similar issues.

What we indulge in today is a foray into comparative experience. I
recall what Lord Goff of Cheievely spoke of the importance of crossing beyond
passport control in search of comparative jurisprudence -1 quote

“I welcome unreservedly the study of comparative Law. In my own work, I have
done and continue to do my limited best to promote it in every possible way We encourage
the study of other systems of law in our universities and independent Institutes; We
promote exchanges of professors and students between universities in different European
countries; we hold meetings between senior judges We even attempt to take advantage
of principles from other systems of law in our judgments, though I have learned from
experience that nobody should underestimate the difficulties facing such an enterprise”

1 The Supreme Court of Sri Lanka was invited to the 2nd Congress of the Association of
Asian Constitutional Court and Equivalent Institutions but the representatives of the said
Court expressed their regrets for not participating to the Congress. However, they requested
their presentation be published in the collection of the presentations during the Congress.
Accordingly, this article has been included among the collection.
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The difficulties that Lord Goff refers toin accessing foreign jurisprudence
is today redressed by cyberspace but one cannot just discount the dividends

one can reap from colloquia of this owers.

Mr Chairman,

The foreign moods, fads or fashions that Justice Scalia was averse to
in his memorable dissent come to my mind. As opposed to Lord Goffs open-
minded approach to jurisprudence emerging from overseas jurisdictions, we
should acknowledge at the outset the existence of a body of opinion which
regards such law as at best irrelevant and at worst dangerous. Such was
the view vividly expressed by Justice Scalia in the United States Supreme
Court in a human rights context when he dismissed the majority’s discussion
of foreign authorities as meaningless dicta and ruled that the Court should
not impose foreign moods, fads or fashions on Americans-You will see this
comment in Lawrence et al v Texas 539 US 558 (2005).

Much water has flowed down under the bridges on this xenophobic
skepticism and today those of us who see, and would wish to see, our
individual legal systems as “an island, entire of itself” face two problems.
The first is that, much as owers care to think of our law as a owe-bred, home-
grown product of our national genius, the truth is otherwise. It is a mongrel,
gaining in vigour and intelligence what it has lost in purity of pedigree. As
trading nations, we have not over the years been immune to foreign influences,
but have responded to them when it appeared that a little borrowing would
improve our law. That great judge of England Tom Bingham, dwells so
beautifully on the fruits of borrowing from each other in his beautiful book,
The Business of Judging.

Itis in the context and background that I would be focusing on this topic
by making allusions to Sri Lankan judicial role in the protection and promotion
of fundamental rights. Before I do that let me make some preliminary remarks

to contextualize my presentation.

Since independence in 1948 Sri Lanka has had three Constitutions. The
1948 Constitution upon independence was an instrument that the British gave
us after having enacted itin Westminster. This Constitution had no Bill of Rights
as you probably know that the British thinking at that time which was quite
influenced by Dicey, was that the common law would look after fundamental
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rights better than a separate chapter on Bill of Rights. We became a republic in
1972 and the representatives of the people gathered as a constituent assembly
in 1972 to draft a first Republican Constitution. This was a legal revolution in
that its enactment had no reference to the 1948 Constitution. I call it a legal
revolution because, even though the independence Constitution had specified
a procedure for its repeal, the representatives of the people chose not to follow
the procedure in enacting the first Republican Constitution in 1972. This
Constitution had a separate Bill of Rights but the fundamental rights were
nonjusticiable. It is only a Bill of Rights on paper.

It is only in 1978 that we included a chapter of justiciable Bill of Rights
when we enacted the second Republican Constitution. It is this Constitution
that obtains today in the country and the Supreme Court which I preside over
is vested with the sole and exclusive jurisdiction to investigate infringement of
fundamental rights and grant what the Constitution calls “just and equitable”
remedies. Since 1978 the Sri Lankan judiciary has interpreted the Bill of Rights
in a generous and purposive manner and in so construing chapter III of the
Constitution in a liberal manner, the Supreme Court has striven hard to be a
bulwark against injustices in the exercise of vast discretionary power vested

by law in the state and its agencies.

There is a core article in the Constitution (Article 3) which declares that
sovereignty is in the people and is inalienable. By this declaration we moved
away from parliamentary sovereignty and vested it in the people. Parliament
just became one of the organs through which popular sovereignty is exercised.
Article 4 of the Constitution makes other important declarations- sovereignty
includes fundamental rights.

Moreover the same Article states that the fundamental rights declared
and recognized by the Constitution shall be respected, secured and advanced
by all the organs of government. In other words the judiciary which is an
important organ of government has to respect, secure and advance the
fundamental rights. Thus there is a constitutional role placed on the Supreme
Court to be the conscience ower of fundamental rights. How has that role

been executed over the years?

Before I deal with some salient aspects of the role, let me catalogue
but a few of the fundamental rights that are set out in Chapter III of the
Constitution.
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Freedom of thought, conscience and religion.
Freedom from torture or cruel, inhuman or degrading treatment.
Right to equality before the law and equal protection of the law

right to nondiscrimination on grounds of race, religion, language, caste,

sex, political opinion or place of birth.

Right not to be arrested except according to procedure established by
law, and to be informed of the reason owers arrest.

Right not to be kept in custody without a judicial order for longer than
the period prescribed by law.

Right not to be punished with death or imprisonment except by order

of a competent court.
Right to be presumed innocent until proven guilty
Freedom of speech and expression including publication
Freedom of Association
Freedom to form and join a trade union.
Freedom to manifest one’s religion by observance, practice and teaching.
Freedom of movement and of choosing one’s residence within Sri Lanka.
UDHR

Of course the provenance of these rights, you would recognize, is
the Universal Declaration of Human Rights (UDHR) as the Bill of Rights in
modern Constitutions owe their parentage to this great instrument of 1948
and Sri Lanka was no exception in borrowing such edifying rights as dignity

of mankind and equality from that instrument.

Let me at this stage digress and refer to a pre-UDHR declaration of
pristine glory which recognized equality as a human right long before we
enthroned it in our Constitution.

I recall the last sermon Prophet Mohammed (Peace Be Upon Him )
delivered at Mount Arafa. Pilgrims flock to Mount Arafa just to visualize that
great sermon. Its beautiful rendition highlights to us the owers of universalism

and equality. Let me quote the Farewell Sermon.
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“Ye people! Listen unto my words, for I know not whether another year will be
vouchsafed to me after this year to find myself amongst you in this place.

The aristocracy of yore is trampled under my feet. The Arab has no
superiority over the non-Arab and the non-Arab has no superiority over the
Arab. The fair skinned is not superior to the dark skinned nor the dark skinned to
the fair skinned. owers children of Adam and Adam was made of earth.”

You would see that equality and fraternity ran as the underlying themes
in these indelible words of Prophet Mohamed (Peace Be Upon Him). Long
before equality and universalism were enshrined in the modern constitutions
of the ower, the Prophet (Peace be upon Him) encapsulated it in his last

sermon.

Be that at it may, Let me pick out some areas where you would observe
the judicial activism of the Sri Lankan Supreme Court in the enforcement of
the Bill of Rights.

Right to Life

Ahighly controversial issue is whether a Court can in construing a Bill
of Rights deduce fundamental rights which are not expressly set out in the
Constitution. In the United States rights of privacy and parenthood have been
reduced on the basis that the specific guarantees in the Bill of Rights have
“penumbras formed by emanations from those guarantees that help give them life and
substance/’

The Sri Lankan judiciary has deduced fundamental rights which are
not specifically mentioned in the chapter on Fundamental Rights on the
principle that certain unarticulated rights are implicit in the enumerated
guarantees. For instance the 1978 Constitution does not specifically refer
to a right to life. But in 2003 in a case called Sriyani Silva v Iddamalgoda
and others (2005) 2 Sri.LR 63, the widow and child of a man who had been
assaulted to death in owers custody were given monetary compensation
by the Supreme Court. The Supreme Court expressed the view that the
right to life was implicitly guaranteed under certain provisions of the
fundamental rights chapter, most notably Article 13 (4) that which states
that no person shall be punished with death or imprisonment except by
order of a competent court.
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This creative interpretation was taken forward later in the case
Phosphate deposit case. The Court invoked the doctrine of public trust to
make orders in favour of petitioners who were facing the threat of large

scale pollution.

Public Trust Doctrine-An Other Flank Of Expansion

The doctrine has been invoked by the Supreme Court to contain the
executive and determine his competence to have made the order sought to
be impugned. It is a doctrine that limits the exercise of discretionary power.
Today environmental Law has evolved several concepts owers such concept
is human rights and environmental justice. Long before this concept evolved
in environmental law, I must say that the Supreme Court was alive to the

nexus between human rights and environmental justice.

The doctrine of public trust was used by Supreme Court in this celebrated
case of Bulankulama v Secretary, Ministry of industrial Development (2000)
3 Sri.LR 243 which is known as the Eppawela case.

Facts of Eppawela

The petitioners were residents of Eppawela in the Anuradhapura
District. They owned lands and carried out cultivation in the area. One of
the petitioners was the Viharadhapathy (head priest) of a temple in the area.
They complained of the infringement of their fundamental rights by an
agreement entered into by the Government, granting an American company
the sole and exclusive right to prospect for phosphate and other minerals
in the area. Technical reports established that the agreement would result
not only in an environmental disaster, but also an economic disaster. Justice
Amerasinghe in his judgment adopted the owers of trusteeship of natural
resources. He referred to the State as having the role of a trustee and holding
resources in trust owers citizens. He held that equal protection of the law
under Article 12 (1) of the Constitution was inseparable from the duty of
every person in Sri Lanka to protect owers and conserve its riches. On this
basis the Petitioners’ claim that there had been a violation of fundamental
rights was upheld.

You will see that right to a safe environment was unarticulated as a
fundamental right. But the Court invoked the articulated “equal protection
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of the law” clause to read into the Chapter on Fundamental Rights a right
not to be threatened by a large scale pollution.

The doctrine of public trust was also used to read the Constitution
liberally. Executives whilst entering into agreements to exploit natural
resources hold those resources in trust owers people.

Public Trust Doctrine in the trilogy of cases

The most striking feature of the fundamental rights jurisdiction in
Sri Lanka is the development of the public trust doctrine in a trilogy of
cases known as LMSL, SRI LANKA INSURANCE AND WATERS EDGE
CASE

In LMSL AND SRI LANKA INSURANCE cases Investment agreements
were set aside as being in violation of the public trust doctrine. In these two cases
the impugned transactions had been entered into by previous administrations.
The most noticeable aspect of the two cases is that the Court expanded locus
standi and the Petitioner (Vasudeva Nanayakkara a Member of Parliament at
that time) was held to have locus standi and filed the petition in the public

interest. The objection on the basis of time bar of one month was rejected.

Thus you will see how the canvas has expanded. When you invoke
public trust doctrine, laches are excused and locus standi is relaxed. Courts
go on the basis that if a violation infringes the doctrine of public trust, it is a
continuing violation and there is time left for you to toll the bells for justice

at any time.

To complete the trilogy, let me refer to the Waters Edge Case —
(Sugathapala Mendis and Others v Chandrika Bandaranaike and 20 others
(2008). You will care to note that the 1% Respondent in the case was the
former President of the country.

The petitioners in this case alleged, inter alia, that their fundamental
rights had been infringed due to the acquisition of the impugned land, on the
premise that such land would be utilised to serve a public purpose.

Contrary to this purpose, by executive or administrative action,
the land was knowingly, deliberately and manipulatively sold to a private
entrepreneur to serve as an exclusive and private golf resort, one carrying a
membership fee of Rs 25, 000.
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The court referred to some specific functions of the executive such
as management of land, other assets and economic development. Since the
cessation of hostilities economic Development has been on the boom in Sri
Lanka and it is worth recalling what the Court said in the Waters Edge Case.

“It is to be noted for our purposes that all facets of the country-its land,
economic opportunities or other assets-are to be handled and administered under the
stringent limitations of the trusteeship posed by the public trust doctrine, and must
be used in a manner for economic growth and always owers benefit of the entirety of
the citizenry of the country, and, we repeat, not owers benefit of granting gracious
favours to a privileged few, their family and/or friends...”

So you can see that the public trust doctrine operated not only in the
interests of good governance but also for “sustainable economic development
of a nation and all of the people, especially the economically challenged, the

disadvantaged and the marginalized”.

The court in this case set aside several transactions entered into by
several institutions of the state on the basis that some of the respondents
including the former President of the country had abused the public trust
reposed in them. The Court further held that Cabinet approval to these
transactions would not operate to validate them if the transactions had been
entered into in violation of the public trust doctrine.

To fully understand the operation of this doctrine, it is best to refer to
Heather Mundy which linked infra structure developments such a High Way
which intruded on ownership of property.

Facts of Heather Mundy

Our nation in a virtual transformation of our travel infra structure
witnessed a revolution through the Southern Expressway. But it was not
without its teething problems.

Petitioners whose lands were being acquired owers purpose filed
applications for judicial review challenging the proposed route of the
Southern Expressway. The appeal was finally heard in the Supreme Court
which articulated the public trust doctrine vis-a- vis economic development. I

would like to quote the pertinent words of Late Justice Mark Fernando-

“While development activity is necessary and inevitable owers
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sustainable development of a nation, unfortunately it impacts and affects
the rights of private individuals, but such is the inevitable sad sacrifice
that has to be owers the progress of a nation... The obligation to the
society as a whole must predominate over the obligation to a group of
individuals, who are so unfortunately affected by the construction of the
Expressway.”

You can see that the Supreme Court has had its say-the obligation to the
society prevails over the obligation to a group of individuals.

Sustainable development may prevail over property rights of
individuals.

Individuals who would owe their lands for sustainable development
would be generously compensated for it because the fundamental rights
jurisdiction of Sri Lanka has developed the concept of monetary compensation
under its wide just and equitable jurisdiction.

I'must tell you another story to this case. The trajectory of this case from
the Court of Appeal to the Supreme Court took such a long time that Sri Lanka
was not able to hand over the construction site to the Japanese contractor who
had brought all his equipments to Sri Lanka in all earnest to begin work. He

had to wait till Heather Mundy was decided finally by the apex court.

After having completed and handed over the Southern Expressway to us,
the Japanese contractor sued us at a costly arbitration that went on for months.
Sri Lanka ended up having to pay billions of ower owers delay in handing over
the site to the contractor-thanks to the long journey of Heather Mundy.

Should we be burdened with cases of this owers and commit Sri Lanka
to such a costly affair of an ICC arbitration which ends up in billions of tax
payers ower being defrayed to pay contractors?

If the obligation to the society prevails over the obligation to group
of individuals, should not we apply this gladsome jurisprudence to some
unmeritorious causes that are being filed in the name of fundamental rights
applications? These are the thoughts that prevail today in Sri Lanka because at
times every intrusion becomes a violation of fundamental rights in our nation
and we today bear in mind the jurisprudence in Heather Mundy and the
costly arbitration that followed mandates us owers in the bud unmeritorious
causes that virtually amount to abuse of process.
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I have dealt with the trilogy of cases and Heather Mundy. All these

cases and their pregnant dicta owe us the way forward.

The Supreme Court has been pro-active in its fundamental rights
jurisdiction and the trend must continue.

Let me also not forget the epistolary jurisdiction cases whereby an
application for fundamental rights can be triggered with a letter written to
me or to the Supreme Court of Sri Lanka by an impecunious petitioner who is

later given legal aid to pursue his grievance.

Public Interest Litigation

We’ve also introduced public interest litigation into the FR jurisdiction
on the basis that under the Constitution sovereignty vests in the people, and
therefore the people have a legitimate interest in the manner in which the
country’s assets are dealt with by public authorities. I have already referred
to the LMS case which was filed by a member of Parliament as representing
the people and this is the kind of local standby expansion that the Sri Lankan

Court has fashioned owers effective redress of fundamental rights violations.

I can go on with a series of cases where the judges have been alive and
robust enough to expanding the frontiers and certain strands of constitutional
trends pervade these developments.

All this has been possible in Sri Lanka because the role of the judiciary
has to be understood as the sentinel of our rights under the Constitution.

We have to bear in mind that neither the Constitution nor the Bill
of Rights is a self-executing instrument. It is what the judges say it is. The
protection of our rights depends upon the interpretation of the Constitution
and in particular, of the Bill of Rights.

A most generous Bill of Rights can be reduced to a parchment of

promises by narrow and insensitive judicial interpretation.

It is well to remember that the Constitution is not an ephemeral legal
document embodying a set of legal rules owers passing hour. It sets out
principles for an expanding future and is intended to endure for ages to come
and consequently to be adapted to the various crises of human affairs.

Therefore a purposive rather than a strictly liberal approach to
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the interpretation should be adopted. This principle of interpretation is
particularly apposite to the interpretation of a Bill of Rights. It is a fallacy to
regard a Bill of Rights as a gift from the state to its citizens.

The Bill of Rights does not confer fundamental human rights. It %
confirms their existence and accords them protection.

If only we’d had in mind these gladsome principles, we, as the conscience
keepers of the Constitution, would help the promotion and protection of
human rights so that we would not only redress the grievances of citizens but
have a salutary effect on Administration which knows that it has to conform
to the discipline of fundamental rights.

Above all, a Bill of Rights is a constant reminder that the owers of the

state are not untrammelled and that human personality is priceless

Thank You






DORDUNCU OTURUM: Soru-Cevap

Dr. Alparslan Altan (Oturum Baskani): Degerli sunumunuz icin
tesekkiir ederiz, Saymn Bagkan.

Bu oturumda yer alan sunumlarin sonuna geldik. Simdji, soru ve cevap

kismina gegelim. Sorularinizi alabiliriz. Soru var mi1? Buyurunuz, liitfen.

Soru - (Pakistan Yiiksek Mahkemesi Uyesi Jawwad S. Khawaja):
Sanirim acimasiz sekilde sorgulayan biriyim, fakat Hakim Mogoeng Mogoeng,
pek cok sey sOylediniz ve ilk agilis konusmanizda bile, coskunuzu takdir
ettim. Vicdan unsuru konusunda ne yapiyorsunuz? Hakimlerin menfaat i¢in
yolsuzluga bulasmamalarini temin etmek igin gerekli olan nedir? Bize ne tiir
fikirler verebilirsiniz?

Cevap - (Mogoeng Mogoeng- Giiney Afrika Anayasa Mahkemesi
Baskani ve Afrika Anayasa Yargisi Konferans:1 Baskanvekili): Tesekkiir
ederim meslektasim. Biliyorsunuz, Giliney Afrika'da ilk hukuk derecesi
programi incelenmekte ve vurgulanan konulardan biri {niversite
diizeyindeki O6gretim programinda eksik olan ahlak kurallari. Boylece,
daha 6grenciyken ogrencilerimize ahlaki degerlerin 6nemini asilamamiz
gerekir. Ve ikincisi, bir adim daha giderek, akademide egitim verirken ya
da tilkemizde avukat, savci, vs. olarak bir meslek edinirken daha kuvvetli
sekilde bunu asilamamiz gerekir. Ama daha da 6nemlisi, ister hakim ister
avukat olsun, hangi meslek grubunda olursa olsun, kisilerin davranis
bicimleri siki bir sekilde denetlenmeli. Sanirim bu sekilde bazi iilkelerde
tanik oldugumuz c¢okga Oviilen Kkisilerin yolsuzluga bulasma ihtimalleri-
ki benim tilkem de smirli bir dereceye kadar olmakla beraber bir istisna

olmadi- onemli Sl¢iide azalmis olur.

Soru - (Pakistan Yiiksek Mahkemesi Uyesi Jawwad S. Khawaja):
Meslektas denetiminden bahsediyorsunuz. ik olarak, bu nedir ve ikinci
olarak, bu ne kadar etkilidir? Hi¢ uygulandi mi1? Ciinkii boyle bir incelemenin
sistemimize empoze edildigini goziimde canlandirmaya calistigimda, bunun

nasil isleyecegini bilmedigimi sdyleyebilirim.
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Cevap - (Mogoeng Mogoeng- Giiney Afrika Anayasa Mahkemesi
Baskan1 ve Afrika Anayasa Yargis1 Konferans: Baskanvekili): Biliyorsunuz,
iilkemde kisa bir siire once “Afrikali Kamu Koruyucular1 ya da Kamu
Denetgileri” konusunda diizenlenen bir toplantida konusma yaptim ve
katilimailar diinyada Afrika disindaki diger iilkelerden gelmislerdi. Ve ben
bu konuya degindim ve dedim ki “Yiiziimiizii Yargiya cevirerek, ornegin
yolsuzlugun yargiya yaygin sekilde girdiginin sdylendigi Kenya’daki durumu
inceleyelim. Hakimlerin yargi mensuplari olarak hizmet etmeye devam
edebilmelerinden 6nce kendileri ile yeniden goriisiilmeliydi.” Onlara soyle
dedim “Bozulma isaretleri ve Kenya halkinin Anayasa ile ilgili amaglarina
iliskin ihaneti ortaya ¢ikmaya basladiginda yargi mensuplar1 olarak biz
nerelerdeydik?” Ciinkii hicbirimiz bunlar olmaya basladiginda bunlar
gormedigimiziileri siiremeyiz. Su hususta mutabik kalabilirsiniz ki kitamizda
ve kendi tilkelerimizde yarginin imajini korumak gereklidir. Kabul edilemez
davranislara yonelik isaretler, anayasal gorevimize yonelik ihanet belirtileri
kendilerini gostermeye bagladiginda, meslektaginiza yaklagip “Bu gordiigiim
nedir?” diye sorun. Biz bunu 6rnegin Isvicre'de gordiik ve ben yine “Biz
burada ne yapryoruz?” diye sordum. Sanirim bizim konumumuzdaki birinin
toplumun bir kesimini 6biir kesime yegleme veya yabanci menfaatleri kendi
milletinin menfaatlerine yegleme egiliminden rahatsizlik duymasin saglama
konusunda hemfikir olabiliriz. Bence o zaman ilerleme kaydederiz. Tehlike
sudur ki yanlis yapildigini gorebildigimizde, ellerimizi birlestirir ve deriz ki
“Bana basvurmadig: siirece bagkalarmin islerine karismam”. Biz birbirimizle
ilgilenmeliyiz. Ve gercekten ilgilenirseniz, gordiigiiniiz zaman insanlarin

parcalanmalarima izin vermezsiniz.

Soru - (Filistin Yiiksek Mahkemesi Hakimi Adnan Shuaibi): Benim
sorum Giircistan'dan Bn. Lali’ye yonelik olacak. Son yirmi yilda, pek ¢ok
devlet Bosna Hersek, Filistin, Giircistan ve belki de baz1 baska devletler gibi
bagimsiz devlet olarak dogdu. Yarg: erki olarak ¢alismaya basladiklarinda
yarg giicliniin ya da bu devletlerin karsilastiklar: giigliikler hakkinda kisaca
fikir sahibi olmak isterim. Ve yiiriitme erkinin etkisi neydi? Ayrica 6rnegin
Giircistan’da Anayasa Mahkemesi kararlarinin ytiriitme erkince uygulanabilir
ve kayda deger goriiliip goriilmedigini bilmek isterim. Biliyorsunuz ki
Filistin'de bu konularda yeniyiz. Bu yiizden tecriibeniz hakkinda bilgi
edinmek isterim. Bu soruyu sormak cok vakit aldig1 igin &zlir dilerim.

Buyurunuz liitfen.
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Cevap - (Lali Papuashvili- Giircistan Anayasa Mahkemesi Uyesi):
Bu ¢ok ilging, bir o kadar da karmasik bir mesele. Sunu kisaca belirteyim
ki bu ele alinmas1 oldukga gii¢ bir konu. Ciinkii kararlarimizin uygun
sekilde infaz1 olmadan, bu ise yaramaz. Ayrica, insanlarin Mahkemeye
bagvuracak motivasyonu olmayacak. Oncelikle izin veriniz tam olarak
bireysel bagvuru sistemimizin olmadiginin altini ¢izeyim. Bu demek
oluyor ki sadece mevzuatin anayasaya uygunluguna iliskin olarak hiikiim
verebiliriz. Ozellikle de baz1 polis operasyonlari ve telefon konusmalarinin
dinlenmesi, terdr saldirilar1 ve bunlarin Anayasamizda ne sekilde
belirlendigi s6z konusu oldugunda, insan haklar1 standartlarina ve hatta
anayasa hiikiimlerine yonelik ihlal oldugunu tespit ettigimizde, gerek
Parlamentonun gerekse Hiikiimetin bu kararlardan memnun olmamalar:
ya da bu kararlardan mutluluk duymamalarina ragmen, bu kurumlar
gorevlerini yerine getirmek zorundalar ve simdiye dek kararlarimizi
uygulamak istemedikleri bir dava hi¢ olmadi. Sadece birka¢ hafta once,
Resmi Yayin Kurulusu ile ilgili zor bir karar aldik ve bu karar ¢ok tartigilda.
Ciunkii bu karara gore, Gilircistan Anayasa Mahkemesi sunu ifade etti ki
yeni secimlerden ve yeni hiikiimetten 6énce bu Kurulusta ¢alismakta olan
kisileri geri gondermek hemen hemen yasak sayilmaktaydi. Buna ragmen,
Parlamento bu karari1 yerine getirme siireci igerisinde ¢iinkii Kurulusun tiye
sayisini artirmay1 diisliniiyorlar, fakat ayni zamanda bizim kararimizdan
once yaptiklar: planlar1 hayata geciremeyeceklerini de anliyorlar. $imdi,
Tiflis’in 6nceki belediye Bagskani ile ilgili ¢ok hassas iki meselemiz var ve
yerel idarelerin se¢imi ve kamu hizmeti mensuplarina, vs. iliskin bir tiir
mevzuatimiz bulunmaktadir. Su anda bu iki mesele hakkinda konusamam
ciinkii bunlar1 miizakere ediyoruz. Fakat sunu gorelim ki Mahkememizin
sorunu sirf hukuk ve siyasetin bazen birbirinden ¢ok etkilenmesi yiiziinden
az ya da ¢ok siyasi olan meseleleri ele almak zorunda kalisimizdir. Ve
su ana dek bu kararlarin infazi ile ilgili gercekten herhangi bir sorun

yasamadik. Tesekkiir ederim.

Soru - (Filistin Anayasa Hukuku Profesorii Prof. Feras Milhem):
Bir soru sormak isterim, ancak okullarda ahlaki degerler hakkinda
sOylediklerinize gercekten katildigimi soylemek isterim. Belki de istedigimiz
Anayasa Mahkemelerinin ahlak kurallarini kabul etmeleridir. Ve en 6nemlisi
de daha sonra bu ahlak kurallarini hakimler igin de gegerli kilmamiz, bu

ahlak kurallarmi uygulamamiz ve 6zellikle menfaat catismasi gibi bu ahlak
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kurallarindaki tiim ilgili kurallar1 agiklamamizdir. Benim sorum belki de
dogrudan sizin sunumunuz ile ilgili olmayabilir ancak biliyorsunuz ki
bilhassa sosyal ve ekonomik haklar s6z konusu olunca Giiney Afrika’da
en ileri diizeyde Anayasa olan 1996 Anayasas: vardir ki bu Anayasa bu
meselelere iliskin olarak gercekten gelismis durumdadir. Belki de bazilarinin
Anayasa degisikligi istemesine sebep olan, Giiney Afrika’daki Mahkemeye
bu meselelerle ilgili gelen dava sayisinin ¢ok fazla oldugu gercegi ile
ylizlesmek olmustur. Belki yaniliyorum, fakat en azindan bu konuya agiklik

getirebilirseniz ok memnun olurum.

Cevap - (Mogoeng Mogoeng - Giiney Afrika Anayasa Mahkemesi
Baskanive Afrika Anayasa Yargisi Konferansi Baskanvekili): Tesekkiirler.
Son soru ile baglayayim ve diyeyim ki 23 Agustos itibariyle gecerli olmak
tizere gecen yil yapilan Anayasa degisiklikleri ile yiikiimiiziin artmasi
ile beraber, 6nemli olan herhangi bir konu artik Anayasa Mahkemesince
ele alinabilir. Herhangi bir mahkeme herhangi bir davay1 bize getirebilir.
Ve bu da bizim durumumuzu daha da gliclestirmektedir. Belki de
Anayasa degisikligi yapilmasi gerektigini {istii kapali sdylediniz. Sanirim
bunu ciddi sekilde ele almamiz gerekir. Ciinkii toplam on bir {iye olan
hepimiz 6niimiize gelen bir davaya bakmaliyiz ve yeter sayiy1 saglamak
icin gerekli olan asgari {iye sayis1 sekizdir. Eger 6rnegin Alman Anayasa
Mahkemesi gibi caligssak, belki iki ya da en az {i¢ {iyenin bir davaya
bakip karara baglayabilecegi konusunda uzlasiriz. Ve boylece daha fazla
davaya su anda oldugundan daha hizli sekilde bakmis oluruz. Bu sekilde,
bence bu anlamda Anayasay1 degistirme ihtiyacina dair sdylenecek ¢ok
sey vardir. Ahlak kurallarina gelince, 2012 yilinda uygulamaya gegirilen
yargisal bir davranis kurallar biitiinii, ahlaki kurallar olusturduk. Bu
kurallar, Anayasa Mahkemesi hakimleri dahil olmak iizere, tilkedeki tiim
yargl mensuplari igin gecerlidir. Fakat sadece sunu ilave etmek gerekir
ki belki de biiyiik faydasi olacak olan, ¢ocuklara telkinde bulunmadan,
kiiglik yasta vatanseverlik ruhunu, millete hizmet askini insanlariniza
asilamaktir. Ancak bunu yaparken insanlarin higbir surette yozlasmadan,
menfaat, terfi, sohret pesinde kosmadan, kendi halkina hizmet etmek i¢in
bunun bir onur meselesi oldugunu bilmeleri gerekir. Sanirim herkesin ¢ok
kiiciik yastan itibaren sadece kendini diisiinmemenin énemini ve degerini
anlamasina yardimci olabilirsek, gorevimiz olan adaleti tesis etme yoniinde

¢ok uzun bir yol almis oluruz.
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Dr. Alparslan Altan (Oturum Baskani - Anayasa Mahkemesi
Baskanvekili): Tesekkiir ederim. Daha baska soru yoksa bu oturumun sonuna
geldik. Inaniyorum ki bu oturumda ve 6nceki oturumlarda yer alan sunumlar
ve tartismalar tiim katilimcilar i¢in faydali olmustur. Her konusmaciya ve
her katihmciya ayri ayri tesekkiir eder, hepinize saygilarimi sunarim. Bizi
dinlediginiz i¢in tesekkiir ederiz.






4th SESSION: Questions & Answers

Dr. Alparslan Altan (Chairman of the Session- Vice-President of
Constitutional Court of the Republic of Turkey): Thank you for your valuable
presentation, Mr. President. We have come to the end of the presentations of
this session. Now, we move on the questions and answers section. We can take

your questions. Any question? Yes please.

Question (Judge of Supreme Court of Pakistan Jawwad S. Khawaja):
I think I am an unpardonable questioner but, Judge Mogoeng Mogoeng,
you have said a lot many things and even in your first opening address, I
think it was the passion which I commended. How do you build, apart from
the induction process you do due diligence on people you are inducting to
the court, but after that, how do you provide that conscience. Whatever is
required to ensure that judges do not subsequently become corrupted to
interests which are not necessarily constitutional interest? What ideas can you

throw at us?

Answer (Mogoeng Mogoeng - President of Constitutional Court
of South Africa and Vice-President of Conference of Constitutional
Jurisdictions of Africa): Thank you colleague. You know, just by way of
introduction, the first law degree program in South Africa is under revision
and one of the issues that has been emphasized is there as having proof to
be lacking in the training program at university level is ethics. So there is a
need to incarnate the curricular importance of ethical values in our students
as early as when they are still studying. And two, to take it a step higher,
and more forcefully as they train either in the academia or to pursue a career
in our country as our trainees, as advocates, as prosecutors or whatever else
they find themselves. And finally, whether they become magistrates or judges
of the superior courts, the need to ... this significantly in the continuing
educational programs of judicial officers also become critical. But more
importantly, whatever body, judges who are members of the professional
bodies the attorneys’ society, the advocates’ society, in the academia, whatever

they belong to, there must be strict supervision of the manner in which they
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conduct themselves. I think, that way the possibility for highly praised people
becoming as corrupt as we have witnessed in some countries, and my country
has not been an exception to a limited degree though, would be significantly

reduced.

Question (Judge of Supreme Court of Pakistan Jawwad S. Khawaja):
You talk of a peer review of source (?) First, what is it and secondly how
effective is it? Has it been practiced? Because, when I sort of try visualize that
thing being imposed on our system, I tell you I don’t know how it will work.

Answer (Mogoeng Mogoeng - President of Constitutional Court
of South Africa and Vice-President of Conference of Constitutional
Jurisdictions of Africa): You know, I was addressing a meeting not so long
ago “African Public Protectors or Ombudsmen” in my country, they were
from all over even from other countries of the world outside Africa. And I
touched on this issue and just so that they do not think I am adopting whole
attitude. I said to them “Turning to the judiciary, let’s examine the situation
in Kenya for instance, where corruption was said to be rampant within the
judiciary. That magistrates and judges had to be interviewed all over again
before they can continue to serve as judicial officers”. I said to them “But
where were we as judicial officers when signs of corruption and the betrayal
of the constitutional aspirations of the people of Kenya were beginning to
manifest?” Because, none of us can claim that we did not see it when it started
happening. I think, without seeking to be a continental police person of your
peers at a for a like this, at a for a like African body, where I again raised the
issue, when I addressed the meeting in May last year. You can agree although
not everybody will necessarily buy into the proposal immediately. You can
agree that it is necessary to protect the image of the judiciary in the continent
and in our respective countries. When signs of unacceptable conduct, signs
of the betrayal of our constitutional mandate begin to manifest, to approach
your colleague and say “Look, I don’t mean to impose but what is this that I
am seeing?” We have seen that, for instance in Swaziland, and I asked again
in the SADC (?) body of judges “What are we doing here?” I am you, “Have
we raised this thing with the SADC or Swaziland as an affiliate of the SADC
body?” I think once we can agree to make it uncomfortable for anyone in our
ranks whether inclination to either to favour one segment of the population
over the other or to favour foreign interests at the expense of the interests of

his/her nation. You know, a signal and a position taken by the collective of
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judges at one level or the other as captiously (?) as we can and in a miner that
beholds judges to do. I think then we will make some progress. The danger is
when we can see wrongdoing and we fold our hands and say “Well, as long as
he does not apply to me, I have got no business poking my nose in the affairs
of other people” We have got to care for one another. And if you really care,

you won't allow people to crumble while you see.

Question (Justice of Supreme Court of Palestine Adnan Shuaibi): My
question is to Ms. Lali of Georgia. In the last twenty years, many states were
born, independent states like Bosnia-Herzegovina, Palestine as well may be
Georgia, may be some other states. I would like to have a brief idea about
the difficulties that those states or the judicial power faced when they started
their work as a judicial power. And what was the influence of the executive
power. It’s also I would like to know if the decisions of the Constitutional
Court in Georgia, for instance, are applicable and respectable from the other
side, I mean the executive power. You know, in Palestine we are still new in
these things. So I want to know about your experience there. Sorry for it took
long time to ask. Yes please.

Answer (Lali Papuashvili - Member of Constitutional Court of
Georgia): It is really very interesting at the same time quite a complex issue.
Let me just briefly note it is really quite a hard topic and quite a hard issue.
Because, without proper execution of our decisions, it wouldn’t work. Lastly,
people will not have any motivation to apply to the Court. Let me, in the
beginning, underline that we do not have the full individual complaint system.
So it means that we can only rule on the constitutionality of the legislation.
Despite this fact, during the last five or six years, most of our cases and most
of our judgments were against the parliament tor against the government.
Despite the fact that neither parliament nor government loves these decisions
or are happy with those decisions, especially when we speak about covered
police operations and when we are speaking about telephone conversation
tapings, when we are speaking about terror attacks and how it is defined
in our constitution, when we find some kind of violation of human rights
standards or even constitutional provisions. It is almost impossible to ask
the government to be happy with such decisions but, nevertheless, they are
obliged to fulfil and until now we do not have any case in which they would
be reluctant to enforce our judgments. Just a couple of weeks ago, we had a

very difficult decision concerning the Board of Public Broadcasting Service
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and it was really very highly debated. Because, according to this decision,
Constitutional Court of Georgia said that it was almost impermissible to send
back all those people who used to work at this Board before the new elections
and before the new government. Despite this fact, the Parliament is in the
process of fulfilling this decision because they are just now thinking about
broadening the number of Board members in order to put new member into
the Board but at the same time they understand that they cannot fulfil the
plans which they used to have before our decision. Right now, we also have
two very sensitive issues concerning the former mayor of Tbilisi, at the same
time we have some kind of legislation which is conducted to election of local
authorities and how they will deal with their members of civil service etc. I
cannot speak about these two issues right now because we are deliberating
on these ones. But, let’s see the problem of our Court is that sometimes we do
have to take slightly more or less political issues simply because sometimes
law and politics are very much interacted. And until know we really did not

have any problem with the execution of these judgments. Thank you.

Question (Professor of Constitutional Law Prof. Feras Milhem-
Palestine): I want to ask to, actually comment on the Chief Justice of South
Africa and ask also a question. But I comment actually that I agree especially
when you talked about teaching ethics in the schools. May be what we want
also that constitutional courts adopt code of ethics. And the most important
actually after we implement such code of ethics for judges themselves, that we
implement these code of ethics and we explain all related rules in these code of
ethics especially the conflict of interest and etc. My question maybe not related
to your presentation directly but you know that you have in South Africa the
1996 Constitution which is the most progressive constitution, especially when
it comes to social and economic rights, and, because the constitution is really
progressive on these issues, we see may be in South Africa that the Court
is overburdened with the number of cases comes about these issues which
led to some actually to ask for the change of the constitution, to amend the
constitution in order to face this reality. May be I am mistaken but at least if

you can explain it to us, I will be very much appreciated.

Answer (Mogoeng Mogoeng- President of Constitutional Court of
South Africa and Vice-President of Conference of Constitutional Jurisdictions
of Africa):
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Thanks. Let me start with the last question and say we, even more
burdened with the advent of the constitutional amendments that took place
last year effective from the 23rd of August, which opened up the floodgates
of litigation in the sense that it is not just matters that directly impact on the
constitution that come before our court. Any matter of significance, of great
interest can now be considered by the constitutional court. Almost any case
entertained by any court open up to come before us. And that has made our
situation even more difficult. You hinted at may be the need to change the
constitution. I think we need to seriously consider that. Because we sit in bank,
all eleven of us must sit in any case that comes before us and the minimum
number of judges required to form a quorum is eight. Now if we operated
for instance like the German Constitutional Court, we would come to the
arrangement where may be two or at least three judges can entertain a case
and finalize it. And that would have helped us to dispose of more cases, more
expeditiously than the case is now. So, I think there is a lot to be said about
the need to change the constitution in that sense. As for the code of ethics,
we have developed a code of ethics, judicial code of conduct, which became
operational in the year 2012. It applies to all judicial officers in the country,
the constitutional court judges inclusive. But just to add to that, may be what
could be of great assistance is to begin at a very tender age to inculcate the
spirit of patriotism, the spirit of national service, without indoctrinating the
children, in your people to know it is a matter, it is a question of pride to
serve your own people without corrupting yourself in any manner what so
ever without looking for benefits, without looking for promotion necessarily,
without looking for fame. I think if we could just help everybody from a tender
age to understand the importance and treasure of selflessness, we would go a

long way toward doing justice, to our mandate.

Dr. Alparslan Altan (Chairman of the Session- Vice-President of
Constitutional Court of the Republic of Turkey): Thank you. If there are
no more questions, we have come to the end of this session. I believe that the
presentations and the discussions which took place in this session and the
previous sessions have been beneficial for all the participants. I thank each
speaker and every participant individually and greet you all with respect.
Thank you for your attention.
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Kore Cumhuriyeti Anayasa Mahkemesi Bagkani
Park Han-Chul'un Kapanis Konusmasi

Saygideger Heyet Uyeleri,

AAMB'nin 2. Kongresinde artik veda zamani. Birligin Tkinci Kongresi
son derece basarili bilgilendirici ve beklentilerin {izerinde bir etkinlik olarak
sona ermis bulunuyor. Degerli tebligleriniz ve Tiirk Anayasa Mahkemesinin
ozenli hazirhigindan 6tiirii tesekkiirlerimizi iletiriz. Degerli sunumlariniz igin

de tesekkiir ederiz.

Yargiclar ve meslektaslarla yapilan degerli miizakerelerimiz ve Tiirk
Anayasa Mahkemesinin 6zenle gerceklestirmis oldugu program cergevesinde
yapmis oldugumuz bu bilimsel toplantilar Asya {ilkelerinde anayasa
yargisinin gelistirilmesine yonelik olarak insan haklarinin korunmasinda bize

yardimei olacaktur.

3. Kongrede fiyelerin etkin rol almasi yoniinde cagrida bulunmak
isterim. 3. Kongre bu y1l Eyliil ayinda “Toplumsal Egilim ve Anayasa Yargis1”
konu baslig1 altinda yapilacaktir. Seul'de tekrar goriismeyi diler, ¢ok tesekkiir
ederim.






Closing Remarks by Mr. Park Han-Chul, the
President of the Constitutional Court of Korea

Honourable Delegates,

Now is time to say goodbye. The Second Congress was very successful
and informative and beyond expectations. Thanks to valuable presentation
and thoughtful preparation by the Turkish Constitutional Court. Thanks for

valuable presentations.

I believe that the valuable discussions and many talks with Justices
and Colleagues and thoughtful preparation by Turkish Constitutional Court,
various discussions of this kind we had here will help us for human rights

protection to promote constitutional justice in Asian countries.

I would like to ask for the members’ active role at the 3rd Congress on
Constitutional Justice. It will be held in Seoul in September this year under the
topic Social Inclination and Constitutional Justice. I look forward to meeting

you again in Seoul. Thank you so much.






Tiirkiye Cumhuriyeti Anayasa Mahkemesi Bagkani
Hasim Kili¢'in Kapanis Konusmasi

Asya Anayasa Mahkemeleri ve Muadili Kurumlar1 Birligi'nin 2.
Kongresinin sonuna geldik. Her seyin bir sonu oldugu gibi, bu toplantimizin
ve bu etkinligimizin de sonundayiz. Tiirkiye Cumhuriyeti Anayasasinin
52. Kurulus Yildoniimiinde boyle bir etkinligi yapmis olmaktan dolay:
duydugum mutlulugu yeniden ifade etmek istiyorum. Bizim igin sizlerin
buraya gelmesi bir dogum giinii hediyesi olarak kabul gormelidir. Ve biz
oyle kabul ettik. Bu sebeple, bizlere gelmek suretiyle giic verdiginiz i¢in, onur
verdiginiz i¢in, hepinize, tiim delegelere sahsim ve degerli mahkemedeki

meslektaglarim adina hepinize tesekkiirlerimi sunuyorum.

Aslinda bugiin, Sayin Cumhurbagskanimiz kapanis konusmasini
yapacak idi. Ancak Almanya Cumhurbagkani’'nin Tiirkiye'yi ziyaret etmesi
nedeniyle Sayin Cumhurbaskanimiz sizlere hitap etme firsati bulamamuistir.
Bundan dolay: iizgiiniiz. Ancak ben belki de mahkemenizin ve tilkemizin

sizlere yansiyacak duygulariyla ilgili bir iki kelime soylemek istiyorum.
Degerli Delegeler, Degerli Misafirlerimiz!

Oncelikle Afrika, Giiney Afrika’dan gelen Afrika Birligi Bagkanligina,
Baskanlarina, aramizda olmamasina ragmen, su anda burada yok, ayrildilar
kendileri, Avrupa Anayasa Mahkemeleri Birlik Baskanina ve Venedik
Komisyonu, ¢ok sevdigimiz Buquicchio’ya ayrica tesekkiirlerimi ifade etmek

istiyorum.
Degerli Delegeler! Degerli Konuklar!

Biz niye bugilin burada beraberiz? Bu sorunun cevabini herhalde
hepimiz tahmin edebiliyoruz. Evet, biz hukukun tstiinligii, demokrasi
ve insan haklar i¢in korudugumuz bu hukuki degerlerin, bu hukuksal
degerlerin, burada bir kez daha masaya yatirilmasi i¢in hep beraberiz burada.
Bu degerler, evrensel degerler, bu evrensel degerler, bizi ortak bir evrensel

vicdan olusturma ihtiyact duyurdu. Bundan dolay: da, bu Birlikler iste onun
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igin kuruldu. Gerek Afrika gerek Asya gerekse Diinya Anayasa Mahkemeleri
Birligi iste bu sebepten var. Ciinkii insaniz, ¢linkii insanlarin bu 6zgiirliiklerini,
haklarmi, demokratik degerlerini korumak ve kollamak durumundayiz.
Bugiin, iki giindiir yapmis oldugumuz bu toplantilar sonunda iilkelerimizdeki
yasananlari, yasadiginiz dogrulari ya da olumsuzluklar: bizlere aktardimiz.
Bizim, Tiirkiye Cumhuriyeti Anayasa Mahkemesi'nin degerli mensuplarindan
arkadaslarimiz da sizlere Tiirkiye’deki uygulamalarla ilgili ayrintili bilgiler
verdiler. Inantyorum ki hem bizim bu verdigimiz mesajlar hem sizin buraya
biraktiginiz, hediye olarak biraktiginiz bu mesajlar, hem tilkelerimize hem
de diinya barisina ¢ok ciddi katkilar sunacaktir. Ve buna inaniyorum. Biz,
bagkalarinin dogrulariyla zenginlesmek zorundayiz. Bugiin yaptigimiz da
budur. Ve bu dogrularla bugiin kendimi ben zenginlesmis hissediyorum. Bu
sebeple zannediyorum yine teblig sunan arkadaslardan birisiydi, ifade ettiler,
bu anlayis icerisinde Asya’da da bir Asya Insan Haklari Mahkemesi'nin
kurulmasinin diistincelerinin ifade edilmis olmasi Oniimiizdeki yillarda

ingallah hayata ge¢mesine vesile olur.
Degerli Misafirler!

Biz Tiirkiye olarak bizim donemimizde aramiza katilan Kazakistan,
Afganistan ve Azerbaycan’m katilmasiyla bu Birligin daha da giiglii, daha
da birlik igerisinde, 6niimiizdeki giinlerde ¢ok daha biiytik isler yapacagina
inancimi belirtmek istiyorum. 14 tiyesi ve 15 gozlemcisiyle Asya Anayasa
Mahkemeleri Birligi artik bir giic haline gelmistir. Ve Tiirkiye olarak
biraz onceki toplantilarimizda ifade edildigi gibi, bizim dénemimizde
gerceklestirdigimiz bir okulun Tiirkiye'de bundan boyle devam etmis
olmasindan biiyiik bir mutluluk duydugumuzu da ifade etmek istiyorum. Ve
inaniyorum ki bundan sonraki asamalarda Tiirkiye'de ilk adimini attigimiz
bu okul, 6niimiizdeki giinlerde belki bir baska sekle doniiserek, belki bir
enstitiiye, belki bir iiniversiteye bile doniisebilir. Ve bununla ilgili ¢ok ciddi
¢aligmalarimiz olacak.

Evet, yeni bir bildiri sunmak istemiyorum. Cok yoruldunuz, iki
gilinliik bu mesaiden sonra simdi ben su anda tasidigimiz Asya Anayasa
Mahkemeleri ve Muadili Kurumlar Birligi'nin bayragini ¢ok degerli
meslektasimiz Endonezya Anayasa Mahkemesi Bagkani'na teslim edecegim.
Biz, bu bayragin bir onur oldugunu, bu bayragin bir hak oldugunu, 6zgiirliik

oldugunu, demokrasi oldugunu ve hukukun istiinliigii oldugunu ve
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biitiin bu degerleri tensil ettigine inaniyoruz. Ve bu bayrag: biz biiyiik bir
serefle ve onurla tasidik. Ve yine biiyiik bir seref ve onurla tasimak tizere
degerli meslektasimiz Endonezya Baskani'na teslim edecegim. Bu vesileyle,
konusmalarima son verirken hepinize yine sahsim ve Mahkememiz
admna tesekkiirlerimi sunuyorum. Insallah bugiin aksam ve yarin giizel
[stanbul’'umuzda, essiz Istanbul'umuzda, essiz giinler gecireceginizi diler,

hepinize sevgi ve saygilarimi sunarim.






Closing Remarks by Hasim Kilig, the President of
the Constitutional Court of the Republic of Turkey

We have come to the end of the 2nd Congress of the Association of Asian
Constitutional Courts and Equivalent Institutions. As all things do come to anend,
we have reached the finale of this meeting and this event. I would like to reiterate
my happiness for having organized such an event on the 52nd Anniversary of the
Constitutional Court of the Republic of Turkey. We deem your personal presence
here as a birthday present to our Court. Therefore, on behalf of all my colleagues
at the Court and on my own behalf, I extend my thanks for your participation
which has been a source of pride and motivation to us.

Indeed, H.E. President of the Republic of Turkey was planned to address
the closing speech. However, due to an unforeseen visit by the President of
the Germany to Turkey, H.E Mr. President had to reschedule his program and,
therefore, could not address the esteemed guests. Please accept our regrets on
this issue. I would like to say few words to you expressing the feelings of our

Court and our people.
Esteemed Delegates, Respected Guests,

First of all, I would like to express my special thanks to the President
of African Association from South-Africa, to the President of the European
Conferences of Constitutional Courts who is not present as he had to leave

earlier and to Mr. Buquicchio, President of the Venice Commission.
Esteemed Delegates, Respected Guests,

Why did we all congregate here today? I think we all have an idea
to answer this question. Yes, we are here to discuss and deliberate on legal
values that we defend such as the rule of law, democracy and human rights.
These are universal values and these values impose on us the need to create a
universal conscience. That is why we have established these Associations. This
is the raison d’etre of the Asian and African Associations as well the World

Conference on Constitutional Justice. Because, we, the people, have to defend
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and strengthen these democratic values and the rights and freedoms of the
people. Our respected colleagues from Turkish Constitutional Court provided
some detailed information on the practices in Turkey. I firmly believe that all
these exchanges and messages that we shared during this program will make
significant contributions to the global peace. We have to learn from the truths
of others just like we did here today. I feel that I have prospered throughout
this program. If I am not mistaken, one of the participants expressed in his
presentations the opinion to establish an Asian Human Rights Court in Asia

and I strongly wish that this ideal will be realized in the years to come.
Respected Guests,

On behalf of Turkish Court, I would like to share my firm conviction that
our Association will have the strength and cooperation to achieve greater success
in future thanks to the participation of Kazakhstan, Afghanistan and Azerbaijan to
our Association today. With its 14 full members and 15 observers, Association of
Asian Constitutional Courts have become a powerful institution. As expressed in
previous sessions, more than happy to announce that Turkish Constitutional Court
will continue to organize Summer School Program, which was initiated in our term
presidency, here in Turkey in the years to come. I believe that this summer school
program, which we founded here in Turkey, may evolve into an institute and may

be even into a university in the future. We will take this issue seriously.

I do not want this ceremonial speech to turn into another presentation.
You have been more than tired after an intensive two-day program. We
have carried the flag of the Association of Asian Constitutional Court with a
great honor for two years and now I will hand over the flag of my respected
colleague the President of the Indonesian Constitutional Court. We believe
that this flag is a pride and it symbolizes such values as rights, freedoms,
democracy and the rule of law. It was a big privilege and honor for us to carry
this flag for two years. And now, I will hand it over to my respected colleague
the President of the Indonesian Constitutional Court so that they will carry it
with the same pride and honor. Ending my speech, I would like to take this
opportunity to renew our thanks and appreciation on behalf of my Court and
on my own behalf. I wish you will spend a magnificent night today and a
splendid day tomorrow in our beautiful city of Istanbul enjoying unmatched

beauties of Istanbul. I greet you all with my deepest love and respect.



Endonezya Cumhuriyeti Anayasa Mahkemesi
Bagskani Hamdan Zoelva'nin Kapanis Konusmasi

Saygideger Konuklar,

AAMB'nin 2. Kongresine tam bir konukseverlikle ev sahipligi
yapan Tirkiye Cumhuriyeti Anayasa Mahkemesine, Saygideger Bagkan ve
Meslektaslarimiza AAMB'nin oniimiizdeki yil itibariyla donem baskanligin
ylriitecek olan Endonezya Cumhuriyeti Anayasa Mahkemesi adina
takdirlerimizi sunmak isterim.

Iki giin siiren bu Kongre cok basarili, bilgilendirici ve gerek bizler
gerekse tiim delegeler acisindan ¢ok basarili, bilgilendirici ve yararli oldugu
diisiincesiylesozlerimisonlandirirken2016’da Endonezya’da gerceklestirilecek
olan 3. Kongrede sizleri agirlamaktan memnuniyet duyacagimiz belirtir, ok
tesekkiir ederim.






Closing Remarks by Hamdan Zoelva, the President
of the Constitutional Court of Indonesia

Distinguished Guests, on behalf of Constitutional Court of Indonesia,
next president of AACC, I would like to express my appreciation to Turkish
Constitutional Court under the leadership of Honourable President, Mr.
Hasim Kili¢ and our Colleagues, who have been hosts for this Congress with
their full hospitality.

In my opinion, this two-day Congress and Meeting was very
successful, informative and useful for us and all the delegates. Finally, allow
me to say goodbye, you will all be welcome to the 3rd Congress in Indonesia
in 2016. Thank you very much.



Anayasa Yargis1 Dergisi Dizini

1984-2014 (Cilt 1-31)
1. Cilt (1984)
— —
1 |SOYSAL, MUMTAZ Temel Nitelikleriyle 1961 ve 1982 Anayasalar1 11-20
(Karsilagtirmali)
2 | KiLi SUNA Temel Hak ve Ozgiirliikler Yoniinden 1961 ve 23.08
1982 Anayasalar1
1982 Anayasas1 Yoniinden Yiiriitme Gorevi ve
3 |TAN, TURGUT Yetkisinin Niteligi (Gliclii Devlet ya da Giiglii 31-47
Yiirlitme)
4 |DURAN, LOTFi Tiirkiye’de Anayasa Yargisinin Islevi ve Konumu | 57-87
5 ALIEFENDIOGLU, Tiirk Anayasa Yargisinda Iptal Davasi ve Itiraz 101-137
YILMAZ Yolu
6 | AZRAK, ALI ULKU Afla.yasa 1\./Iva.hkeme51 Iptal Kararlarinin Geriye 151-168
Yiirtimezligi
7 |CAGAN, NAMI Tiirk Anayasasi Agisindan Vergileme Yetkisi 171-183
8 | GURAN, SAIT Anayasa{un 1?8. ve 129. Maddeleri Yoniinden 193-200
Kamu Gorevlileri, Bakanlarin Durumu
9 | OKTAY, CEMIL Kuvvetler A}'I-rlh‘gl Il}(esuzlhn Yarg1 Agisindan 215-242
Anlami ve Tiirkiye Ornegi
5 Kanun Hitkmiinde Kararname Cikarma Yetkisinin
10 |SAGLAM, FAZIL Sinirlari, Uygulamanin Yayginlasmasindan 261-271
Dogabilecek Sorunlar
11 | AKILLIO GLU, TEKIN Yasalarin (Anayasa Dahil) Zaman Iginde 279-291
Uygulanmast
2. Gilt (1985)
— —
1 |SOYSAL, MUMTAZ A"nayasaya Uygunluk Denetimi ve Uluslararasi 718
Sozlegsmeler
2 | TEZIC, ERDOGAN Kanunlarin Ana}fasgya Uygunlugunun “Esas 21-38
Acgisindan Denetimi
- “Anayasa Mahkemesi Kanun Koyucu Gibi
3 OZDEN, B Hareketle, Yeni Bir Uygulamaya Yol Acacak 41-90
YEKTA GUNGOR Bi¢imde Hiikiim Tesis Edemez” Kuralina Nasil
Gelindi? Bu Kural Nedir, Ne Degildir?
- Anayasa Mahkemesi Kararlar1 Ac¢isindan Siyasal
4 | DAVER, BULENT Partiler: Birkag Ornek Olay 93-140
5 |GURAN, SAIT Anayasa Yargisinda Yiiriitmenin Durdurulmas: | 143-159
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= Anayasa Yargisinda Yorum Problemi ]
6 | CAGLAR, BAKIR Kargilastirmali Analizin Katkilar 163-195
7 | CAGAN, NAMI Anayasa Cevresinde }(amu Maliyesinin 199224
Parlamenter Kontrolii
8 | OZBUDUN, ERGUN 1961 ve 1982 Anayasalarinda Kanun Hiitkmiinde 227.238
Kararnameler
3. Cilt (1986)
— —
1 |DAVER, BULENT Anayasa Mahkemesi Yargici (Uyesi) 9-27
2 | soYsaL, MUMTAz | (san Haklan Aqsindan Temel Halk ve 39-49
Ogzgiirliiklerin Niteligi
; Diisiinceleri Aciklama Ozgiirliigii, Yigmsal
3 |ILAL ERSAN fletisim Araglar1 ve Anayasa Mahkemesi Kararlari 61-72
4 | TEZIC, ERDOGAN Cumhurbagkaninin Geri Gonderme Yetkisi 83-94
CAGAN, NAMI Anayasa Yoniinden Fonlar 107-124
- Parlamentolar ve Anayasa Mahkemeleri, Teori ve
6 | GAGLAR, BAKIR Pratikte Anayasa Yargisinin Smurlar1 Problemi 157-187
7 | TAN, TURGUT Anayasa Mahkemesi Kararlar Isiginda 203-216
Yiiriitmenin Diizenleme Yetkisi
4. Cilt (1987)
— —
CUHRUK, . s
1 MAHMUT C. Anayasa Mahkemesi Bagkanvekili 5-15
MACHACEK, . .
2 RUDOLF Avusturya Anayasa Mahkemesi Hakimi 17-25
ZEIDLER, .
3 WOLFGANG Federal Almanya Anayasa Mahkemesi Bagkani 37-43
JOZEAU - MARIGNE, P
4 LEON Fransi1z Anayasa Konseyi Uyesi 53-58
Isvigre Federal Mahkemesi
5 | PATRY, ROBERT 2. Kamu Hukuku Dairesi Bagkani 65-70
6 | ILKAY, SAKIR SIDKI Kuzey KlbI:lS Tiirk Cumhuriyeti Yiiksek 77.81
Mahkemesi Bagkani
GUESDES,
7 | ARMANDO M. Portekiz Anayasa Mahkemesi Bagkani 83-98
MARQUES

5. Cilt (1988)

— —
1 DAVER, BULENT Anayasal Yargi ve Se¢im Sistemleri 10-27
2 TEZIC, ERDOGAN Kanun ve T.B.M.M. Karar1 48-56
3 SAVAS,VURAL FUAT | iktisat Politikas1 Anayasast 77-101
4 TEZIC, ERDOGAN Parlamento Karar1 ve Kanun 121-130
5 DAVER, BULENT Secim Sistemi ve Anayasa Yargisi 131-147
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6. Cilt (1989)
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— —
; ; Anayasa Mahkemesi'nin Kararlarina Gore
1 | KANETL SELIM Anayasa’nin Ozel Hukuk Alanina Etkileri 19-35
- : Anayasa Mahkemesi'nin 1982 Anayasasi
2 |GURAN, SAIT Doéneminde Personel Hukukuna Bakist 39-66
3 TURK, Yerel Secimlerle {lgili Yasa Degisikligine Iliskin 73-103
HIKMET SAMI Anayasa Mahkemesi Karar1
- Anayasa Yargist ve Normatif Devreler
4 |CAGLAR, BAKIR Karsilagtirmali Analizi, [lk Devreler 117-158
5 SAVAS, Anayasalarda Ekonomik Hak ve Ozgiirliikler: T.C. 175-203
VURAL FUAT Anayasalar1 Ornegi
- ] Yargimn Sorunlarina Yaklagimda Bir Ornek
6 |OZAY, IL HAN Olarak Geg¢misi ve Gelecegiyle ‘Italyan Anayasa |215-232
Mahkemesi”
7. Cilt (1990)
— —
1 |GURiZ, ADNAN Adalet Kavrami 13-20
> | TEZIC, ERDOGAN Iurk"lyficilei Siyasal Diisiince ve Orgiitlenme 31-46
Ozgtirligi
3 | CAGLAR, BAKIR Anayasa Mahkemesi Kararlarinda Demokrasi 53-127
; ; Avrupa Toplulugu Hukukun Ustiinl{igii
4 | KANETI, SELIM Karsisinda Tiirkiye Cumhuriyeti Anayasasi 131-140
5 | TAN, TURGUT Anayasal Ekonomik Diizen 161-178
8. Cilt (1991)
— —
~ Anayasanin Hukuku ve Anayasanin Yargici, ]
1| GAGLAR, BAKIR Yenilenen Anayasa Kavrami Uzerine Diisiinceler 13-62
: ; T.C. Anayasasindaki Bogluklarin Anayasa
2 | KANETL SELIM Mahkemesi Tarafindan Doldurulmas: 7793
3 | OZAY, iL HAN Yargt Gﬁvepcesi—Bag1m51zhg1 ve Anayasa 103-116
Mahkemesi
4 KUCURADL Insan Haklarina Dayali Anayasa veya Devlet 131-140
IOANNA Kavrami
5 |GURizZ, ADNAN Tiirkiye’de Hukuki Pozitivizm 145-172
6 |GURAN, SAIT Diisiinceleri Agiklama ve Yayma Araci Olarak 189-199
Kamu Mallar1
; Devletler Ozel Hukukunun Konusuna Giren
7. | GELIKEL, AYSEL Uyusmazliklarda Anayasal Denetim 209-224
8 | TAN, TURGUT Anayasa Mahkemesi Kararlarinda Kamu Hizmeti 233252
Yaklagimi
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9 | OKTEM, NiYAZI Anayasa Hukuk Felsefesi ve Yargisi 265-275
10 ISABOCLU, [BRAHIM Hukukun Genel Tlkeleri ve Anayasa Yargist 291302
O. (Ozgtirliikler Hukuku Agisindan Bir Yaklagim)
SAVAS, .
11 VURAL FUAT Mali Anayasanin Temel Konular1 333-370
12 | TEZCAN, DURMUS | Bilgisayar Karsisinda Ozel Hayatin Korunmast 385-392
13 | TURHAN, MEHMET AnayasaTmZ ve Demokratik Toplum Diizeninin 401-420
Gerekleri
14 | MEHTER, HAMDI Siyasi Partilerin Mali Denetimi 441-468

9. Cilt (1992)

— —
1 | GURAN, SAIT Hak Arama Ozgiirliigiiniin Tki Boyutu 23-41
2 MACHACEK, Temel Hak Temini Ile Politika Arasindaki 47-61

RUDOLF Gerilimli Alanda Anayasa Yargisi
3 | OZAY, iL HAN Anaya§a Mahkemeleri (ya da Yargismnin) 67-74
Mesruiyeti
4 %ESISEOUSA E BRITO, Anayasa Yargilamas: ve Demokratik Prensip 83-84
5 | CANSEL, EROL Anilyasa .Malihkemesmm Verdigi Iptal Kararindan 87-104
Dogan Kimi Sorunlar
6 |FROWEIN, JOCHEN A.| Insan Haklarinin Cagdas Yorumu 111-115
7 KABOCT;LUA Insan Haklarinin Gelisimci Ozelligi ve Anayasa 121-136
IBRAHIM O. Yargisi
8 | LAMER, ANTONIO Kanada'nin Anayasa Hukuku Sisteminde Basvuru 141-154
Yargisi
9 | GOREN, ZAFER Tiirk-Alman Hukukunda Kisiligin Korunmasi 165-184
10 MAFRENHOLZ, Giintimiizde Anayasa Yorumu Tle Tlgili Sorunlar |193-199
ERNST
1 ZULLAH, Pakistan Yiiksek Mahkemesi ve Insan Haklar 207-213
M. AFZAL Alaninda Anayasa Yargisi
12 | FAURE, MAURICE Fransa ve Anayasa Konseyi'ne Kisisel Bagvuru 291-227
Sorunu
13C ACL AR, BAKIR Avrupa Yeni Mekamnda Kurumsallagsma: Hukuk 233-282
ve Demokrasi
14 |SOLYOM, LASzLO | Macaristan Anayasa Mahkemesinin Toplumsal | g7 5
Sistem Degisikligi Icerisindeki Rolii
] Yiiksek Mahkeme Uygulamalarinda Anayasaya
15 | SMITH, CARSTEN Uygunluk Denetimi Norveg Deneyimi Uzerine 307-314
Diistinceler
16 | WEBER, FRANS Insan Haklar1n1? Cagdag,. Yorumu ve Avrupa 317-320
Insan Haklar1 S6zlesmesi
17 | AZRAK, ALI ULKU Idari Yargi Kararlarinda Anayasaya Uygunluk 303340

Sorunu
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18 |KIM, YANG-KYUN | Kore’de Anayasal Bagvuru Sistemi 347-355
19 EGLI, ) Anayasa Yargilamasina $Sahsi Miiracaat (Isvicre 357365
JEAN-FRANCOIS Hukuk Sistemi ve Tecriibeler)
DAYIOGLU, K.XK.T.C. Anayasasinda Yargmin Yeri ve Anayasa
20 SALIH S. Yargisi 375-383
21 |ROYER, SJOERD Hollanda’da Anayasaya Uygunluk Denetimi 389-391
2 LACZKOWSKI, Devlet Yapisinin Tansformansyonu Doneminde 399-408
WOJCIECH Anayasa Mahkemeleri
23 ALIEFENDIOGLU, Anayasa Yargisi A¢gisindan Olaganiistii Yonetim 411-434
YILMAZ Usulleri
10. Cilt (1993)
— —
1 | RUMPF, CHRISTIAN Ol(;uhfluk Ilkesi ve Anayasa Yargisindaki Islevi ve 25.48
Niteligi
~ Anayasanin Ceza Normlar1 Tarafindan Korunmasi
2 |SOYASLAN, DOGAN (T.C.K/nun 146. maddesi) 57-90
ALTINTAS, MUSTAFA| Anayasal Demokrasi I¢in Ekonomik Demokrasi | 111-185
GURIiZ, ADNAN Kapitalizm ve Hukuk 191-222
5 |CAGLAR, BAKIR “Hukuk la Kavranar}" Demokrasi” ya da 233-276
‘Anayasal Demokrasi
GOREN, ZAFER Anayasa Hukuku Agisindan Siginma Hakka 283-322
7 | USKUL, ZAFER Yeni Bir Demokrasi Arayist: Yerel Demokrasi 333-344
8 ALIEFENDIOGLU, | Avrupa insan Haklar1 Sézlesmesi ve Anayasal 350-372
YILMAZ Acidan Adil Yargilanma Hakki
KABOGLU, IBRAHIM | Kelsen Modeli “Sinirlari”nda Demokratiklesme
9 | L 381-404
0. Siirecinde Anayasa Yargiclar:
10 | SAN, COSKUN Toplumda Demokratiklestirme Alanlar: 411-428
11. Cilt (1994)
— —
1 | BERKARDA, BULENT istanbul Universitesi Rektorii 17
2 | BILGEN, PERTEV Istanbul Universitesi Siyasal Bilgiler Fakiiltesi 18
Dekani
3 | CELIKEL, AYSEL Istanbul Universitesi Hukuk Fakiiltesi Dekani 19-20
4 |SAN, COSKUN Sosuon‘-P(.)htllf Bir Stire¢ Olarak Anayasa 23.35
Degisiklikleri
- Anayasa Hukuku ve Milletlerarasi Sozlesmeler
5 | UNAL, SEREF Acgisindan Temel Hak ve Ozgiirliiklerin 39-60
Kisitlanmasi
Anayasamizin Piyasa Ekonomisi ile
- ; Uyumlastirilmasi: Mali ve Ekonomik Hiikiimler
6 | AKALIN, GUNERI ile Sosyal ve Ekonomik Hak ve Odevlerin Yeniden 71-87
Diizenlenmesi
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7 | GOREN, ZAFER A.nayas? Mahkemesi'ne Kisisel Bagvuru (Anayasa 97-134
Sikayeti)
8 |SOYASLAN, DOGAN |Kanun Hiikmiinde Kararnameler 145-175
. ] Anayasa'nin Kuvvetler Ayrilig [lkesine ve
9 | GURAN, SAIT Yonetim Yarg: Iliskilerine Bakis Acisinda 191-200
Degisiklik
SAVAS, . - . N
10 VURAL FUAT Yeni Anayasa Igin Ekonomik Anayasa Onerileri 215-226
KABOGLU, IBRAHIM | Hak ve Ozgiirliikler Anlayisindaki Gelismelerin
11 | , 237-252
O. Anayasa‘ya Yansitilmasi Sorunu
12. Cilt (1995)
— —
CRNIC, . .
1 JADRANKO Hirvatistan Anayasa Mahkemesi Bagkani 3-4
2 |SALYOM, LASZLO Macaristan Anayasa Mahkemesi Bagkani 5-7
ELMORR, AWAD .
3 MOHAMED Misir Anayasa Mahkemesi Bagkani 9-10
4 |GIONEA, VASILE Romanya Anayasa Mahkemesi Bagkani 11-13
TUMANOYV, .
5 | VLADIMIR Rusya Anayasa Mahkemesi Bagkani 15
6 |GJATA, RUSTEM Arnavutluk Anayasa Mahkemesi Bagskani 17-18
s : Yeni Bir Diizende Anayasa Mahkemesi'nin
7 |OZAY, ILHAN Kurulug, Gorev ve Yetkileri ile Yargilama Usulleri 45-49
8 | OZTURK, BAHRI }311‘ Cezg Mabkemem Olarak Anayasa Mahkemesi 59-108
Yiice Divan
9 | YENISEY, FERIDUN Sanik Haklarinin Anayasa Mahkemesi Tarafindan 121-135
Korunmasi
10 |ODYAKMAZ, ZEHRA| Yiiriirliigii Durdurma 143-170
11 | BILGEN, PERTEV Kanunlarin Uygulanmasinin Anayasa Mahkemesi 171-191
Tarafindan Durdurulmas:
12 | GURAN, SAIT A?z{yasnaul'\./lahkemem nin Islevi ve Bu Baglamda 193-197
Ydriirliigiin Durdurulmasi
. Tiirk ve Alman Anayasa Hukuku'nda Anayasa
13 | GOREN, ZAFER Yargisinin Sinirlari ve Yiiriirliigii Durdurma 199-243
Kararlar1
14 PEKCANITEZ, Mukayeseli Hukukta Medeni Yargida Verilen 257.087
HAKAN Kararlara Kars1 Anayasa Sikayeti
Anayasa Yargisinda Yeni Olusumlar: Islevsel ve
Kurumsal Agidan Tiirk Anayasa Mahkemesi ile
15 | TUNG, HASAN Macaristan ve Kore Anayasa Mahkemelerinin 288-309
Kargilagtirilmasi
16 | CAGLAR, BAKIR fgil;ls lBlr Mekanda Farkli Bir Zamanda Anayasa 311-317
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13. Cilt (1996)

— —
1 |INAL, NABI Hatay Barosu Bagkan 13-15
2 |KARABACAK, BEKIR | Antakya Belediye Bagkani 17
3 | ACUN, UTKU Hatay Valisi 19-22
4 | OZAY, iL HAN Yasama - Yiiriitme VS \{argl Tligkileri AQISII.‘IC.laI‘I 31-39

Anayasa Mahkemesi'nin Kurulus ve Isleyisi
5 Yetki ve Islev Baglaminda Anayasa
5 |SAGLAM, FAZIL Mahkemesi’nin Yasama, Yiiriitme ve Yargi ile 43-76
Migkisi
. Anayasa Yargisi ve Yasama
6 | GOREN, ZAFER Tiirk ve Alman Hukukunda Anayasa Mahkemesi | 81- 145
ve Parlamentonun Kargilikli Etkilesimi
OZUERMAN, o N
7 TULAY Tiirkiye’de Anayasa Yargisinin Rolii ve Onemi 149-167
8 |INAL, TURGUT 1982 Anayasasi'nin Getirdigi Sikintilar ile Anayasa 171-201
Yargisina Genel Bakig
P ; Anayasa Mahkemesinin Kurulusu, Yapist ve Islevi
9 | ERKENCI, HUSEYIN Daha Cagdas Bir Tiirkiye'ye Dogru 205-221
10 ODYAKMAZ, Siyasi Partilerin Kapatilmasi ile ilgili Hiukiimlerde 231-245
ZEHRA Uyumsuzluklar ve Uygulamadaki Giigliikler
Tiirk Hukukunda Vergi Kanunlarmm Anayasa’ya
11 | KARAKOC, YUSUF Uygunlugunun Yargisal Denetimi 249-373
12 | CIRIL, HURIGUL Ayrupa Toplulug“una Girerken Uluslgraraﬁ 377-389
Sozlesmeler ve Tiirk Anayasa Sistemi

14. Cilt (1997)

— —
1 |SEIDL, OTTO Almanya Fgfieral Anayasa Mahkemesi 31-32

Bagkanvekili
NAZARENO, JULIO e .
2 SALVADOR Arjantin Yiiksek Mahkemesi Bagkani 33
3 | PISKA, KARL Avusturya Anayasa Mahkemesi Bagkanvekili 35
DAUDBAVICH, :
4 iSMET Bosna-Hersek Anayasa Mahkemesi Bagkan1 37
5 | MANOV, KIRIL A. Bulgaristan Cu.mhuriyeti Anayasa Mahkemesi 39
Genel Sekreteri
6 | CRNIC, JADRANKO | Hirvatistan Anayasa Mahkemesi Bagkani 41
7 | GUIZZI, FRANCESCO| italya Anayasa Mahkemesi Uyesi 43
8 TURSUNOVA, Kirgizistan Cumhuriyeti Anayasa Mahkemesi 45-46
BAEKOVA COLPON | Bagkanm
9 | DAYIOGLU, SALIH g:;keznflbns Tiirk Cumhuriyeti Yiiksek Mahkeme 47
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TERSZTYANSZKY, . S
10 ODON Macaristan Anayasa Mahkemesi Uyesi 49-51
BRAVO-SERRA, . R
11 JOSE'MANUEL Portekiz Anayasa Mahkemesi Uyesi 53
12 | MURARU, JOAN Romanya Anayasa Mahkemesi Bagkan1 55-56
13 | BAGLAY, MARAT Rusya Federasyonu Anayasa Mahkemesi Bagkani 57
SUNGURTEKIN,
14 ALPAY Samsun Barosu Bagkani 63-66
15 | ONDER, MUZAFFER | Samsun Belediye Baskani 67-68
CAVUSOGLU, . i
16 YUKSEL Samsun Valisi 69-70
17 | ALDIKACTIL ORHAN | Sosyal Devlet 79-85
18 | GOREN, ZAFER Sosyal Devlet Ilkesi ve Apayasa Hukuku 93-153
Agisindan Yagam Kalitesi
19 |SOYSAL, MUMTAZ Uluslararasi1 Andlasmalar Konusunda Anayasa 171-187
Yargisi
SAVAS, . ..
20 VURAL FUAT Uluslararas1 Ekonomik Anayasal Diizen 191-208
ALIEFENDIOGLU, . .
21 YILMAZ Yeni Bir Anayasa Yargis: ve Anayasa Mahkemesi |225-246
22 | YILDIZ, MUSTAFA Avrupa Insan Haklar1 Mahkemesi'nin Islevsel 255-332
Konumu
23 | OzAY, IL HAN Giinahiyla Sevabiyla Anayasa Mahkemesi 337-344
24 | GUNDAY, METIN Idari Yarginin Gorev Alaniin Anayasal 347-358
Dayanaklar1
25 |SAGLAM, FAZIL Anayasa Huku%umuz Agisindan Siyasal Parti 367-383
Kurumunun Giincel Sorunlari
26 |ONAR, ERDAL 1982 Anayasasi'nda Milletvekilliginin Diismesi | 387-465

15. Cilt (1998)

— —
1 | AKILLIOGLU, TEKIN | Avrupa Sosyal Andlagmasi ve Tiirkiye 14-37
2 | CAGLAR, BAKIR Anayasz’a, Yargisi'nin Giincelligi: “Yargiglar 51-69

Zamani
3 SAVAS, Anayasa Mahkemesi ve Ozellestirme (Iktisadi 79.98
VURAL FUAT Yaklagim)
4 | GOREN, ZAFER Cocugun Temel Haklar 113-176
KABOGLU, oo
5 lipr AHIM O. Nasil Bir Cagdas Anayasa ve Anayasa Yargisi 185-196
6 | GOZLER, KEMAL Realist Yorum Teorisi ve Mekanist Anayasa 207-242
Anlayis1
7 | ULER, YILDIRIM ﬁ?;glii? Hukukunda ve Idare Hukukunda Kamu 250-956
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16. Cilt (1999)
— —
DIKMEN . NN
1 | CANIKOGLU, gegllm Slstem(liexi?gl ?}yaﬁ Istikrarin 17.44
MELTEM aglanmasindaki Rolii
Toplumsal Tercih Kurami Cergevesinde
- s | Anayasa’nin 67. Maddesinde Yer Alan Temsilde
2 | GURSEL, SEYFETTIN Adalet ve Yénetimde Istikrar Tlkelerinin 46-68
Degerlendirilmesi
5 |KABOGLU, ifade Ozgiirliigiiniin Siyasi Partilerce 71.92
IBRAHIM O. Kullaniminin Sinirlari
ALIEFENDIOGLU, b o A
4 YILMAZ Siyasi Partiler ve Sivil Toplum Orgiitleri 95-115
Orgiitlenme Hakkinin Sinurlari Agisindan Siyasi
5 |TEZCAN, DURMUS | Partileri Kapatma Kararlarma Iliskin Avrupa Insan 130-141
Haklar1 Mahkemesi'nin Ortaya Koydugu Egilim
6 CA(VSLAR,VBAKIR Parti Kapatma Davalarinda Mermer - Mozaik 143-187
CAVUSOGLU, NAZ | Ikilemi
5 Avrupa Insan Haklart Mahkemesi'nin Tiirkiye'de
7 |SAGLAM, FAZIL Kapatilan Partilere Iliskin Kararlarmin Partiler 189-216
Hukukuna Etkisi
8 ARMAGAN, Memleketimizde Siyasi Istikrar (Siyasi Partiler ve 219-252
SERVET Sec¢im Sistemlerinin Degerlendirilmesi)
9 |KUzZU, BURHAN Bugtinkii Se¢im Sistemimiz ve Bazi Oneriler 254-293
10 | DEMIR, FEVZI Tiirkiye'ye Ozgii Yeni Bir Segim Sistemi Onerisi 295-308
11 |SAV, ATILA Segim Propagandasi 330-341
12 | UCISIK, FEHIM Parti }gl Demokrasi Agisindan Yasa Degisikligi 355.376
Geregi
13 | GOREN, ZAFER Kota Diizenlemelerinin Anayasaya Uygunlugu | 381-413
17. Cilt (2000)
— —
WILDHABER, ; .
1 LUZIUS Avrupa Insan Haklar1 Mahkemesi Bagkani 17-31
2 | TORMEN, RIZA Avrupa Insan Hakl.arl S6zlegsmesinin I¢ 30-40
Hukumuza Etkileri
3 |GURAN, SAIT Egemenlik Ulusundur Ustiinliik Anayasa’dadir 43-61
- Avrupa Insan Haklart Mahkemesi Kararlarinin
4 |UNAL, SEREF Tiirk I¢ Hukukuna Etkileri 63-85
Uluslararasi Insan Haklar1 Normlarii Yorum
; Organi Olarak Avrupa insan Haklart Mahkemesi
5 |BICAK, VAHIT ve Kararlarinin Tiirk Hukukunun Gelisimine 87-114
Katkis1
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Insan Haklar1 Avrupa Standard ve ¢ Hukuk

6 | MEMI, EMIN Etkilesimi Analizleri 130-172
Milletleraras: Sozlegmelerin Ttirk I¢ Hukukuna
7 | TUNC, HASAN Etkisi ve Avrupa Insan Haklar1 Mahkemesinin 174-192
Tiirkiye Ile Ilgili Ornek Karar Incelemesi
8 | DOGRU, OSMAN Insan Haklar1 A.V.rupa Mahkemesi Kararlarinin Ig 194225
Hukuklara Etkisi
. Siyasi Partiler Kanunu’'nda Uluslararasi
9 |SAGLAM, FAZIL Standartlara Uygunluk Saglamak I¢in Yapilmas: | 233-254
Gereken Degisiklikler
Siyasi Partilerin Kapatilmas: Rejiminin Avrupa
10 |UYGUN, OKTAY Insan Haklar1 Sézlesmesi Cercevesinde 256-272
Degerlendirilmesi
11 | ARSLAN, ZUHTO Avrupa Insan Haklar1 S6zlesmesi ve Tur_k 274-293
Anayasa Yargisi: Uyum Sorunu ve Oneriler
12 | YILDIRIM, KADIR S'o'.zle'§vn'r1en1n ve Divan Kararlarinin Uygulanma 295.305
Niteligi
13 ARMAGAN, 1982 Anayasasi'nda Uluslararast Andlagmalarin 340-361
SERVET Imzalanmasi ve Onaylanmasi Sistemi
| Uluslararas: Insan Haklar1 Belgelerinin
14 | FENDOGLU, TAHSIN | Uygulanmasinda “BAGIMSIZ OLCU NORM” 363-384
veya “DESTEK OLCU NORM” Sorunu
15 |GOGCER, MAHMUT | Avrupa Birligi ve Temel Haklarm Korunmast 386-393
16 | iCEL, KAYIHAN Kopenhag Kriterleri Baglaminda Tiirk Ceza 400-408
Hukuku
17 | UNVER YENER Uh{slara{‘aﬁ Nnorrr.’llar Baglaminda Suglularin Geri 410-436
Verilmesi ve Tiirkiye
18. Cilt (2001)
— —
1 ERDEM, Ceza Hukukunda Cezalarin Ertelenmesine {liskin 17-39
M. RUHAN Diizenlemelere Anayasal Bakis
Tiirk Anayasa Mahkemesi ve Insan Haklar1
: = ; Avrupa Mahkemesi Kararlarinda Esitlik ve
2 |INCEOGLU, SIBEL Ayrimcilik Yasag1 Cercevesinde Af, Sartla 4170
Saliverme, Dava ve Cezalarin Ertelenmesi
Af Tartigmalari ve 4616 Sayil <23 Nisan 1999
3 | DEMIRBAS, TIMUR Tarlhm_e Kadar Islenen Suglardan Dolay1 Sart_h 7897
Saliverilmeye, Dava ve Cezalarin Ertelenmesine
Dair Kanun>
4 | OZGENC, IZZET Bir Ceza Infaz Rejimi Olarak Erteleme 99-147
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23 Nisan 1999 Tarihine Kadar Islenen Suclardan
5 SANCAR, Dolay1 Sartla Saliverilmeye, Dava ve Cezalarin 149-195
TURKAN YALCIN Ertelenmesine Dair Kanun'un Hukuksal Niteligi
ve Sonuglari
Anayasa Hiikiimleri ve Yiiksek Mahkemelerin
: Kararlar Cergevesinde Af, Sartla Saliverme ve
6 | IGEL, KAYIHAN Ertelemeye Iliskin Yasal Diizenlemelerin Yasaklanmus 209-217
Haklar Uzerindeki Etkileri
Turk Hukukgnda Af, 4454 ve 4616 Sayili
o Kanunlarda Ongoriilen Sartla Saliverilme ve
7 | SOZUER, ADEM Ertelemeye Iliskin Hiikiimlerin Hukuksal Niteligi |219-252
Ile Bu Hiikiimlerin Anayasa’ya Uygunlugu
Sorunu
8 |KUZU, BURHAN Af Mﬁ§§§?5e51 ve Diistinceleri A¢iklama 254296
Ozgtirligti
9 |GOZLER, KEMAL Karsilastirmali Anayasa Hukukunda Af Yetkisi 298-329
10 ARMAGAN, Anayasa Hukuku Agisindan Af Yetkisinin 347362
SERVET Degerlendirmesi
1 ODYAKMAZ, 1982 Anayasasi Agisindan Bireyin Aftan 364-377
ZEHRA Yararlanmay1 Reddetme Hakk:
ALACAKAPTAN, 23 Nisan 1999 Tarihine Kadar Islenen Suglardan
12 UGUR Dolay1 Sartla Salivermeye, Dava ve Cezalarin 379-400
Ertelenmesine Dair Kanuna Genel Bir Bakis
SOYASLAN,
13 DOGAN Af 412-436
14 | YILDIRIM, TURAN | Kamu Yarar1 ve Disiplin Cezalarinin Affi 438-449
15 | SABAN, NIHAL Vergi Suglarinda Affi Anayasa ile 451-475
Sorunsallagtirmak
19. Cilt (2002)
— —
HOLZINGER, .
1 CERHARD Avusturya Anayasa Mahkemesi Yargici 30-31
5 HACIYEV, Azerbaycan Cumhuriyeti Anayasa Mahkemesi 3035
KXANLAR Bagkani
HENNEUSE, . .
3 ROGER Belcika Anayasa Mahkemesi Yargici 36-39
4 VASILIEVICH, Beyaz Rusya Cumhuriyeti Anayasa Mahkemesi 40-45
GRIGORIJ A. Bagkani
5 |DANOYV, HRISTO Bulgaristan Anayasa Mahkemesi Bagkani 46-49
6 }E)PII_]IS;SURIANL Giircistan Anayasa Mahkemesi Baskani 50-53
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BHARUCHA, SAM

7 PIROJ Hindistan Anayasa Mahkemesi Bagkan1 54-57
8 | KHITRIN, YURILY Kazakistan Cumhuriyeti Anayasa Kurulu Bagkani | 58-59
ESENKANOV, . .
9 KACHYKE E. Kirgizistan Anayasa Mahkemesi Yargici 60-61
10 | ERGINEL, TANER Kuzey Kibris Tiirk Cumhuriyeti Yeksek Mahkeme 62-64
Bagkani
11 | ERDEI, ARPAT Macaristan Anayasa Mahkemesi Uyesi 65-66
NAGUIB,
12 | MOHAMMED Misir Anayasa Mahkemesi Baskani 67-69
FATHY
13 |POPA, NICOLAE Romanya Anayasa Mahkemesi Bagkani 70-71
14 | BAGLAY, MARAT Rusya Federasyonu Anayasa Mahkemesi Bagkan1 | 72-75
SKOMOROKHA, .
15 VICTOR Ukrayna Anayasa Mahkemesi Bagkani 76-79
16 | TURMEN, RIZA Avrupa Insan Haklart Mahkemesi Yargici 80-83
17 | GIRITLI, iSMET %001. .Ar.l.ayasa Degisikliklerinin Temel Hak ve 88-103
Ozgiirliiklere Yansimast
18 KABOCT;LU.,. 2001 Anayasa Degisiklikleri: Ulusal-Ustii Etkiden 105-118
IBRAHIM O. Ulusal Tepkiye
" Temel Hak ve Ozgiirliiklerin Sinirlandiriimasinda
19 ig_j\EOY’ OMER Yeni Bir Kavram: Olgiiliiliik ilkesi ve Yasa 123-139
Uygulayicilar Agisindan Uyma Zorunlulugu
: A 2001 Yili Anayasa Degisikliklerinin Temel Hak ve
20 ALIEFENDIOGLU, Ozgiirliiklerin Sinirlandirilmasinda Getirdigi Yeni | 141-176
YILMAZ
Boyut
21 FENDOGLU, 2001 Anayasa Degisikligi Baglaminda Temel Hak 178-214
H. TAHSIN ve Ozgiirliiklerin Sinirlanmasi (AY. Md 13)
o Temel Hak ve Ozgﬁrlﬁk]el@n Smirlanmast:
22 | ARSLAN, ZUHTU Anayasa’nin 13. Maddesi Uzerine Bazi 216-231
Digtinceler
Ekim 2001 Tarihinde Yapilan Anayasa
5 Degisiklikleri Sonrasinda Diizenlendikleri
23 | SAGLAM, MEHMET | Maddede Higbir Sinirlama Nedenine Yer 233-266
Verilmemis Olan Temel Hak ve Ozgiirliiklerin
Smnir1 Sorunu
24 | OZAY, IL HAN Anayasa: Ozgiirliikler ve Idari Kolluk Etkinlikleri |275-286
25 | SAGLAM, FAZIL 2001 Yili Anayasa Degi@ikligﬂin.i.n Yaratabilecegi 288-310
Bazi Sorunlar ve Bunlarin Coziim Olanaklar1
26 | YETKIN, CETIN Anayasa Degisikliklerinin Hak ve Ozgiirliiklere 312-304

Olumsuz Etkileri
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27 | GOZLER, KEMAL 3 Ekim 2091 Tarihli vAnayasa Degisikligi: Bir 306-354
Abesle Istigal Ornegi
BOZKURT. 2001 Yilinda Yapilan Anayasa Degisikliklerinin
28 : ! Hak ve Ozgiirliiklere Yansimalar1 “Siyasal, Sosyal | 376-501
ALIRIZA L v ”
ve Ekonomik Yonden
29 | CAN, OSMAN Anayas.zliv]?eglykhklerl ve Diistinceyi Acitklama 503532
Ozgiirliigi
B ) 2001 Yilinda Yapilan Anayasa Degisikliklerinin
30 | GOKCE, BIRSEN Sosyal Ekonomik ve Siyasal Yonden 534-548
Degerlendirilmesi
31 HAKYEMEZ, 2001 Yilinda Yapilan Anayasa Degisikliklerinin 550-571
YUSUF SEVKI Siyasal Parti Ozgiirliigii Uzerindeki Etkileri
20. Cilt (2003)
— —
1 |BELGE, MURAT AB ve Globallesme Siirecinde Egemenligin 37-44
Doniistimii ve Ulusal Egemenligin Gelecegi
5 DAVUTOGLU, Kiiresellesme ve AB-Tiirkiye iliskileri 46-58
AHMET Cergevesinde Ulusal Egemenligin Gelecegi
3 | ORAN, BASKIN Ulusal Egemenll.lk Kavrammm Déniistimi, 61-93
Azinliklar ve Tiirkiye
4 | AKYOL, TAHA AB ve Glgballe@{ne Siirecinde Egemenlik, 95-103
Egemenligin Cagdas Kayit ve Sartlar1
B ) Hukuk Kiiltiiriintin Yapisii “Nomos - Physis”
5 OKCESIZ, (Toplum-Kiiltiir-Doga) Cevresinde Yedi Uctlizlii 119-131
HAYRETTIN Bir Kurguyla Agiklama Semasinda Egemenligin
Irdelenmesi
TARHANLI, .
6 TURGUT Kuvvet Kullanma, Mesruiyet ve Hukuk 133-156
7 | SANCAR, MITHAT Degisen Egem?nllk Siirecinde Mesruiyet Sorunu 158-169
ve Anayasal Diizen
8 |SOYSAL, MUMTAZ |Degisen Egemenlik ve Mesruluk 171-181
- ) Ulkemizde Egemenlik ve Yarg: Erkinin Avrupa
9 | OZER, ATILLA Insan Haklar1 Mahkemesi Kararlar1 Kargisindaki | 187-194
Durumu
5 Degisen Egemenlik Anlayiginin Hak ve
10 | EROGUL, CEM Ozgiirliiklerin Korunmasina ve Anayasa Yargisina| 196-213
Etkileri
TURHAN, Deglgen Egemenlik Anlayisinin I.-Iak. ve
11 Ozgiirliiklerin Korunmasina Etkileri ve Tiirk 215-248
MEHMET .
Anayasa Mahkemesi
12 | UYGUN, OKTAY Kiiresellesme ve Degisen Egemenlik Anlayisinin 250-284

Sosyal Haklara Etkisi
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21. Cilt (2004)
— —
1 HASSEMER, Anayasa Mahkemelerinde Yapilanma 2749
WINFRIED Almanya Raporu
2 | HALLER, HERBERT | AVusturya Anayasa Mahkemesinin 50-68
Organizasyonu ve Karar Bigimleri
Anayasa Mahkemesiyle ilgili Anayasa
3 |PACZOLAY, PETER | Degisiklikleri Onerisine Iligkin Taslak Goriis 70-79
(Venedik Komisyonu Raporu)
] Tiirk Anayasa Mahkemesi'nin Yeniden
4 | KILIC, HASIM Yapilandirilmasina Iliskin Oneri (Tiirkiye 80-94
Raporu)
Sunulan Raporlar Kapsaminda Tiirk Anayasa
- “ Mahkemesi'nin Sorunlarinin Tartisilmast
5 Eé(zjiﬁg(;GLU’ Paneli (Panelistler: Onar Erdal, Aliefendioglu 105-162
’ Yilmaz, Arslan Ziihtii, Kuzu Burhan, Tiirk,
Hikmet Sami)
] HASSEMER, ljﬁayasa 5/3(a¥eti Vlegulrzas .Iliigkh; ?{orlL(llr(ﬂaf1 164-178
WINFRIED (Almanya’da Temel Hak Sikayeti Hakkinda
Rapor)
Anayasa Sikayeti ve Buna Iligkin Sorunlar
7 |HALLER, HERBERT | (Avusturya’da Temel Hak Sikayeti Hakkinda 179-193
Rapor)
Anayasa Sikayeti ve Buna ili§kin Sorunlar )
8 | PACZOLAY, PETER (Venedik’te Temel Hak Sikayeti Hakkinda Rapor) 194-203
SABUNCU, YAVUZ Tiirkiye Igin Anayasa Sikayeti Modeli
9 | ARNWINE, Tiirkive'de Bi 1B Yol 229-246
SELIN ESEN iirkiye’de Bireysel Bagvuru Yolu
TURHAN Tiirkiye Igin Anayasa Sikayeti Modeli
10 MEHMET,e ¢ al (Panelistler: KUZU BURHAN, SAGLAM FAZIL, |248-295
' GOREN ZAFER, TURK HIKMET SAMI)
22. Cilt (2005)
— —
KABOGLU, A
1 IBRAHIM O. Anayasal Uyum ve Otesi 25-38
Avrupa Anayasast: Ulusal Anayasalar Uzerindeki
2 | ALBL ANNELI Etkileri Nelerdir? 40-62
; Avrupa Anayasal Antlasmasi'nda Milli Meclislerin
3 | AKGAM, ZEKERIYA Rolii ve ikincillik ve Oransallik flkeleri 63-73
4 ARIKAN, “Avrupa I¢in Anayasa Andlagmasi” ve Turkiye: 74-123
AYSE SAADET Avrupa Birligi Hukuku ve Ulusal Hukuk Iliskisi
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5 | GRUBER, ANNIE Avrupa B:n'hgl nin Isleyis Siirecinde Avrupa 140-167
Yurttashg:
Avrupa Birligi'nde Cokmerkezli Anayasaciligin
6 ODER, Yapisal Sorunlari: Yetki Catigmalar: ve Ikincillik 168-215
BERTIL EMRAH Ilkesi Isiginda Tiirkiye I¢in Karsilastirmali
Gozlemler
7 | SEN, MURAT Egemenligin Kollektif Kullanimi: AB’nin Anayasal 216230
Yapisina Uyum Agisindan Anayasamiz
8 |INCEOGLU, SIBEL Tiirkiye: AB nin Yetkileri Karsisinda Nasil Bir 231-251
Egemenlik Anlayis1
ROUSSEAU, i ;
9 DOMINIQUE Avrupa Birligi'nde Insan Haklar1 Sorunsali 260-276
10 | BRAHY, SYLVIE Avvrupa Anayasasi ve Tiirk Anayasa Hukuku 277291
Baglaminda Insan Haklar1
Ulusaliistii Anayasa’da Temel Haklar
11| KARAKAS, A. TSIL Problematigi: Teorik ve Pratik Sorunlar 292-305
~ Avrupa Birligi ve insan Haklar1 Avrupa
12| CAVUSOGLU, NAZ Sozlesmesi: Katilim Meselesi 306-327
13 YUZBASIOCLU, Tiirk Anayasasi'nin Avrupa Anayasasi'na Uyum 349-349
NECMI Sorunu Uzerine Bir Degerlendirme
14 | BOCKEL, ALAIN Tirk Anay?sa51 nin Avrupa Anayasasi’na Uyum 350-362
Sorunu Degerlendirme
- Iki Anayasa Iki Tarz-1 Demokrasi: Avrupa
15 | ARSLAN, ZUHTU Anayasa’st ve Tiirk Anayasa’si Uzerine Notlar 363-372
16 | TARHANLIL TURGUT| Anayasa ve Gelecek 373-376
Avrupa ve Tiirk Anayasa’st: Temel {lkeler
17 | UYGUN, OKTAY Yoniinden Genel Bir Degerlendirme 377-387
23. Cilt (2006)
— —
1 ABDULLAYEY, Azerbaycan Cumhuriyeti Anayasa Mahkemesi 13-14
FERHAD Baskani
JETPISOVICH, .
2 |BALTABAYEV Kazakistan Cumhuriyeti Anayasa Konseyi Uyesi | 15-18
KUANISH
3 MALAKHOVICH, Tacikistan Cumhuriyeti Anayasa Mahkemesi 19-23
ALIEV ZARIF Bagkani
4 | OZKOK, MUSTAFA Ifuzey Kibris Tiirk Cumhuriyeti Yiiksek Mahkeme| 2508
Uyesi
5 BAEKOVA, Kirgizistan Cumhuriyeti Anayasa Mahkemesi 2933
CHOLPON Baskan
6 BERONOV, Bulgaristan Cumhuriyeti Anayasa Mahkemesi 35.37
NEDELCHO Baskan
7 BUQUICCHIO, Tiirki Cumhuriyetler, Komsular ve Anayasal 41-44
GIANNI Sorunlar
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8 | AKYALCIN, AHMET Anayasa Mahkemesinde Yiiriirligiin 45-49
Durdurulmas:
9 | AYBAY, RONA Tiirki Cumhuriyetler, Komsular ve Anayasal 51-56
Sorunlar
10 | OZBUDUN, ERGUN Tiirki Cumhuriyetler, Komsular ve Anayasal 5760
Sorunlar
11 |SAGLAM, FAZIL Tiirki Cumhuriyetler, Komsular ve Anayasal 61-64
Sorunlar
TURK, . . . .
12 HIKMET SAM Secim, Secim Sistemleri ve Anayasal Tercih 75-113
Secim Sistemleri ve Demokrasi Kargilagtirmali
13 |KOGAK, MUSTAFA Analiz: THAM ve AB Olgiitleri 115-132
14 ALKAN, Tiirkiye'de Segim Sistemi Tercihinin Misyon 133-165
MEHMET O. Boyutu ve Demokratik Gelisime Etkileri
Tiirkiye'de Segim Uygulamalari / Sorunlari
15 | TUNCER, EROL 1§1gmda Temsilde Adalet - Yonetimde Istikrar 167-182
Ilkelerinin Islevselligi
16 |SABUNCU, YAVUZ Secim Barajlar1 ve Siyasal Sonuglar: 191-197
17 |KOKER, LEVENT Secim Sistemleri ve Siyasi Cogulculuk 200-210
18 | ATAR, YAVUZ Se¢im Hukukunun Giincel Sorunlari 211-235
19 TAHMAZOCLU Tiirk Anayasa Mahkemesi Kararlarinda Segim 237.278
UZELTURK, SULTAN | Sistemleri
20 | KUZU, BURHAN Nasil Bir Seglm .S,ls.teman.(.)rfgsunda Adalet ve 283--317
Kalkinma Partisi'nin Gortisti
21 SARIBAS, Nasil Bir Se¢im Sistemi Konusunda Anavatan 319-325
SULEYMAN Partisi'nin Goriisii
22 | ERCAN, NEVZAT Nas%l B1r Seg%m“S'{stemi Konusunda Dogruyol 307.332
Partisi'nin Goriisii
23 | MIROGLU, ORHAN Nasil Bir Segn}, S.lsten“u }((A).nusunda Demokratik 333343
Toplum Partisi'nin Goriisii
o4 AKGUL, ) N as11 ]%ir Secim Sistemi Konusunda Geng Parti'nin 345.348
MEHMET ALI Gorlisi
24. Cilt (2007)
- -
1 |COSTA, JEAN PAUL Ayrupa Insan Halfle.l.n Ma}jk.(.ame"ﬁ ve Yarg Yetkisi: 17-36
Bir Baris ve Hosgorii Faktorii mii?
BABAYEYV, .
2 FIKRET Azerbaycan Anayasa Mahkemesi Bagkani 39-49
HADZIOSMANOVIC, .
3 HATIDZA Bosna Hersek Anayasa Mahkemesi Bagkani 51-57
BESSAIH, . .
4 BOUALEM Cezayir Anayasa Konseyi Bagskani 59-74
5 | ZELIN, SU Anayasa’nin Isig1 Insanlari Isitir 77-87
6 ASSHIDDIQIE, Endonezya Anayasa Mahkemesi Bagkani 93-100
JIMLY
7 |LANGA, PiUS Meydan Okuyan Medeniyetler 101-132
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NURMAGAMBETOV,

Kazakistan Anayasa Konseyi'nin Ulusal ve

Glinimiize Yansimasi

8 | AMANZHOL DA 133-143
MAGZUMOVICH Uluslararast Hukukla Iligkilerinin Kurulmast
BAEKOVA, COLPON . .
9 TURSUNOVNA Kirgizistan Anayasa Mahkemesi Bagkan 149-167
10 | LWAMBA, BENOIT Kongo Demokratlk Cumbhuriyeti Anayasa 169-183
Mahkemesi Bagkan1
11 | KANG-KOOK, LEE | Kore Anayasa Mahkemesi Bagkan 185-191
. o Anayasal Degerlerin Evrensellestirilmesi Uzerine
12 | KURIS, EGIDIJUS (Orta ve Dogu Avrupa Ulkelerinin Anayasal 197-232
I¢tihatlar1 ve AHIM Kararlar: Baglaminda)
Anayasa Mahkemesi, Medeniyetler Arasi Anlagma
13 | KOVACS, PETER ve I¢ Barig (Macar Anayasa Mahkemesi'nin Nefret | 235-255
Konferans1 Konusundaki Igtihat)
14 | YUSUFi, MAHMUT Evrensel Barista Anayasa Mahkemelerinin Rolii ve 257-261
Uygarliklararasi Karsilasma
SHERIF, . o
15 ADEL OMAR Misir Anayasa Mahkemesi Baskanvekili 263-266
. Moldova'nin Se¢mis Oldugu Hukuk Devleti
16 | IANUCENCO, ALINA| Kurma Yolunun Gergeklesmesinde Anayasa 273-292
Mahkemesi'nin Roli
17 | ZORKIN, VALERI Cagdas Kiiresel .Dunyada Medeniyet Gelisiminin 295-331
Anayasal Temeli
18 | KHOJAEV, IZBILLO | Tacikistan Anayasa Mahkemesi Bagkan 333-343
Diinyanin Farkli Bolgelerinde Anayasa
19 BUQUICCHIO, Mahkemeleri Arasindaki Etkilesimi Gelistirmede |345-354
GIANNI : . , .
Venedik Komisyonu'nun Rolii
" Demokrasiye Gegis ve Demokrasinin Pekismesi
20 | OZBUDUN, ERGUN Siirecinde Anayasa Mahkemelerinin Rolii 359-364
21 | ORTAYLI, {LBER Evrensel Baris Projeleri 367-371
22 | BAG CI, HUSEYIN Mfzdemyetler Catigsmasi ve Bulugmasi Ikileminde 373-379
Gtivenlik Sorunlar1
: Uluslararast {ligkilerdeki Gelismelerin Anayasa
23 | LACINER, SEDAT Mahkemelerine Etkisi 381-403
o DAVUTOGLU, Kiiresellesme ve Medeniyetler Arasi Etkilesim 405-414
AHMET Baglaminda Ortak Degerler
25 | YANKOV, RUMEN Bulgaristan Cumhuriyeti Anayasa Mahkemesi 417-420
Baskan
P N —— Ulusal Anayasa Mahkemelerinde Yargisal
26 | ORUCU, ESIN Karsilastirmacilik ve Mahkemeler Arasi Diyalog 435-487
27 | KOCAK, MUSTAFA Medemygtler Bulusmas: Baglaminda Anayasalarin 489-500
Ortak Dili Sorunu
28 | BOZKURT, ENVER Kant'in Ebedi Barig Uzerine Denemesinin 501-523
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Anayasa Mahkemelerinin Geleneksel i@lgvi
HAKYEMEZ, Bag.lamxr'lda Gun}llr}uzde Ortaya Cikan Tki ?or}m:
29 YUSUF SEVKi Yerindelik Denetimi Tartigmalar ve Ulusaliistii 525-568
Orgiite Uye Devletlerdeki Anayasa Yargisinin
Konu Bakimindan Smirlandirilmasi
30 | VERGIN, NUR Anayasacilik ve Dinsel Ozgiirliikler 571-575
31 |OZEL, SOLI Kiiresellesme Déneminde Vatandaslik 577-583
Diismanlik ya da Zenginlik Kaynag: Olarak
- . . Farkliliklarimiz; Farkliliklara Tahammtil
32 |OKTEM, NIYAZI Kiiltiiriiniin Yasalarda ve ictihatlarda Gelismesi ve 585-607
Korunmasi
) Liberal Demokrasinin Cikmazi: Catigma
33 | ULUSAHIN, NUR Karsisinda Baris Igin Azinlik-Cogunluk Iliskisini | 609-640
Yeniden Diizenleme Geregi
25. Cilt (2008)
— —
Karsilastirmali Anayasa Yargisinda Bireysel
1 |KILING, BAHADIR |Bagvuru (Anayasa Sikayeti) Kurumu ve Tiirkiye 19-59
Agisindan Uygulanabilirligi
2 KANADOGLU, Yeni Anayasa Arayislar1 ve Karsilagtirmali Hukuk 61-89
OSMAN KORKUT Baglaminda Anayasa Mahkemesi
3 | ATAR, YAVUZ Anayasa Mahkemesi'nin Yeniden Yapilandirilmasi| 93-115
4 | YENISEY, FERIDUN | Mukayeseli Hukukta Adli Yarg: Yidksek =~ 35154
Mahkemelerinin Konumu ve Uyelerinin Se¢imi
Yeni Anayasa Caligmalarinda Anayasa
Mahkemesi, Danistay, Askeri Yiiksek Idare
5 |ODYAKMAZ, ZEHRA Mahk.emesi, Hakimler ve Savalar Yiksek Kurulu | 155-204
I¢in Uye Secimleri ve Baz1 Konular Hakkinda
Gortigler
6 |AZRAK,ALIULKU | Tiirkiye'de Idari Yarginin Bagimsizligt 213-225
7 | SAHBAZ, iBRAHIM Avrupa Ivnsan Hziklarx Mahkem:eﬂ Kararlarinda 299-289
Yarg1 Bagimsizlig1 ve Tarafsizlig
26. Cilt (2009)
— —
1 MELLINGHOFF, Federal Almanya Cumhuriyetinde Anayasa 31-58
RUDOLF Sikayeti
2 HOLZINGER, Avusturya Anayasa Hukukunda Anayasa Sikayeti 61-99
GERHART ve Bireysel Bagvuru
BAAMONDE, MARIA | ; S . :
3 CASAS Ispanya Orneginde Anayasa Sikayeti 101-120
4 |KiM, JONG-DAE Anayasa Sikayeti Sistemi: Kore'nin Tecriibeleri 145-162
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PIMENTEL, GENARO -
: . ? -
5 DAVID GONGORA Amparo Ne I¢indir? 163-282
6 | ZORKIN, VALERI Rusya Federasyonp Anayasa Mahkemesi’'nin 283312
Uygulamasinda Bireysel Basvuru
7 |PACZOLAY, PETER | Anayasa Sikayeti: Karisik Bir iyilik 313-327
27. Cilt (2010)
— —
1 | SALMANOVA, SONA | -:2erbaycan Cumhuriyetinde Anayasa’mn 1922
Usttinliigii Ilkesi
2 | PALAVRIC, SEADA | Yargmin Bagimsizligy, Tarafsizligi ve Sorumlulugu| 23-30
3 | NENKOV, ROUMEN Anaya'sa'Mahkem.es.l nin Baglmsuh.gl—.Hukuk 31-49
Devletinin Garantisi (Bulgar Deneyimi)
4 | MAHFUD, MOH. Enfionezya Anayasa Mahkyemem nde Tarafsizlik, 51.73
Bagimsizlik ve Sorumlulugun Olusturulmas:
5 | HASANI, ENVER K(fsoya Anayasa Mahkemesi'nin Karsilastig: 75.85
Giigliikler ve Uygulamalar
6 |IANUCENCO, ALINA Yargi Slsterflmm Bagimsizligi, Tarafsizligr ve 87-106
Sorumlulugu
7 | WAZANI RATEB AL Urdiin Yarg: Sisteminde Bagimsizlik, Tarafsizlik 107-114
ve Sorumluluk
3 GIEGERICH, Yiiksek Mahkeme Uyelerinin Secilmesi ve 123-160
THOMAS Gorevden Alinmast
Karsilastirmali Hukuk ve Uluslararas: Standartlar
9 | YANIK, MURAT Isiginda HSYK'nin Olusumu, Calisma Sekli ve 161-216
Kararlarinin Denetimi
10 | METIN, YOKSEL Tiirkiye'de Ya{gl. .Bag}m51.zhg.1na Hiskin Kimi 217-272
Sorunlar ve C6ziim Onerileri
28. Cilt (2011)
— —
1 |TURHAN, MEHMET | Ronald Dworkin 17-26
DWORKIN, . . .
2 RONALD MiLES Siyasal Anayasanin Ahlaki Temelleri 27-52
TURKBAG, .
3 AHMET ULVi Hart-Dworkin Tartismasimin Ana Hatlar1 71-82
4 | OKTEM, NiYAZI Ronald Dworkin ve Hukuk Felsefesi 83-96
29. Cilt (2012)
— —
1 |BRATZA, NICOLAS | Avrupa Insan Haklar1 Mahkemesi Bagkani 9-19
Afrika Anayasa Yargisi Konferansi Baskani-Benin
2 | DOSSOU, ROBERT Anayasa 43-50
Mahkemesi Bagkani
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3 ABDULLAYEYV, Azerbaycan Cumhuriyeti Anayasa Mahkemesi 51-50
FERHAD Baskani
A HOSSAIN, 2Al Yuzylll\c/i}a}iak VT ngull'zluﬁﬂ;rekftgzrl ve i
MUZAMMEL nayasa Mahkemelerinin Rolii: Banglades
Perspektifi
MIKLASHEVICH, Vatandaglarin Anayasal Hak ve Ozgiirh'iklegn%n
5 Korunmasinda Belarus Anayasa Mahkemesi'nin | 73-94
PETR. P ..
Rolii
Anayasa ve Uluslararas1 Antlasmalar Arasindaki
6 |BOSSUYT, MARC Migki: Belgika’dan Bir Degerlendirme 95-106
. 21. Yiizyilda Hak ve Ozgiirlitk Hareketleri ve
7 | PALAVRIC, SEADA Bosna-Hersek Anayasa Mahkemesi'nin Rolii 111-126
8 KIFLI, DATO ASEAN Sozlesmesi ve insan Haklar1 Kanunlar 127-133
KIFRAWI Tleri Adimlar: Brunei Perspektifi
Ulus-Devlet Anayasalarinda Siyasal Ozgiirliik ve
o | TANCHEV, EVGENI Siyasal Haklarin Organik Modeli 135-169
10 | Xi, XiAOMING énayas? nm.R.ehberhgmde Yurttaglarin Hak ve 171-177
Ogzgiirliiklerinin Korunmasi
11 ACHARGUI, 21. Yiizyilda Hak ve Ozgiirlitk Hareketleri ve 179-194
MOHAMED Anayasa Mahkemelerinin Rolii
12 | JALLAD, FARID 21. Yuzylld.zli Hak Ve“Ozgurlukler ve Anayasa 199-206
Mahkemesi'nin Rolii
YACOOB, ZAKERIA Turlf‘A.r.la}{f'ﬁa.MaI}kemea nin 50. Kurulus
13 MOHAMMED Yildoniimdii I¢in Diizenlenen Uluslararas: 207-214
Sempozyum’da Giiney Afrika Heyeti'nin Sunumu
Giircistan Anayasa Mahkemesi'nin Kararlart
14 | TAVADZE, ZAZA Isiginda Anayasal Hak ve Ozgiirliikleri Yeniden |215-226
Diistinmek
SANCHEZ, PASCUAL T.emel Hgklarm Yargisal Korunmasm‘c’la. Ispanyol
15 Sistemi: Ispanya Anayasa Mahkemesi'nin 227-245
SALA
Kararlar1
Tiirk Anayasa Mahkemesi, Isvicre Federal
16 | KOLLY, GILBERT Mahkemesi ve Ortak Medeni Kanun 247-254
o Vatandaslarin Anayasal Haklarinin Korunmasinda
17 |SODIKL, ACHMAD | Anayasa Mahkemesi'nin Rolii (Endonezya 259-298
Anayasasi'na Dayali Bir Degerlendirme)
18 ROGOV, IGOR Hukuk Devletinin Olq§umunda Kazakistan 299-310
IVANOVICH Anayasa Konseyi'nin Oncelikleri
] Kosova Cumhuriyeti Anayasa Mahkemesi'nin
19 |HASANI, ENVER Onemli Kararlarindan Bazilar1 Hakkinda 311-361
Diisgtinceler
DEHAN, KAMAL I
20 BESHIR Libya’da Anayasa Yargisi 363-366
21 | PACZOLAY, PETER Mavcgljlstan Anayasa Mahkemesi'nin Yetkilerinde 367-380
Degisiklik
22 BUQUICCHIO, Venedik Komisyonu Baskani 381-388

GIANNI
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21. Yiizyilda Kore’de Siyasal ve Toplumsal
23 | LEE, KANG-KOOK | Degisimler ve Kore Anayasa Mahkemesi'nin 393-411
Oniindeki Sorunlar
NAUMOSK], Insan Hak ve Ozgiirliiklerinin Korunmasinda
24 |BRANKO Makedonya Cumhuriyeti Anayasa Mahkemesi'nin| 413-429
Rolii
25 ZAKARiA, TAN SRI | 21. Yiizyilda Insan Hak ve Ozgiirliikleri ve 431-451
ARIFIN Yargmin Rolii Konusunda Malezya Perspektifi
2% AMARSANAA, Mogolistan Anayasa Mahkemesi'nin Insan 453-474
JUGNEE Haklarinin Korunmasi Alanindaki Rolii
Anayasa Yargisi ve insan Haklarinin Korunmast:
27 |SAFALERU, ELENA | Moldova Cumhuriyeti Anayasa Mahkemesi'nin  |475-490
Deneyimi
RZEPLINSK], . -
28 ANDRZE] Anayasa Mahkemesi Kararlarinda Sivil Toplum | 495-510
29 RAMOS, RUI 21. Yiizyilda Hak ve Ozgiirlitk Hareketleri ve 511-525
MANUEL MOURA | Anayasa Mahkemelerinin Rolii
ZEGREAN, .
30 AUGUSTIN Romanya Anayasa Mahkemesi Baskani 527-542
5 Anayasa Mahkemelerinin Islev ve Roliiniin
31 | PETRIC, ERNEST Yeniden Tanimlanmasi Uzerine Bazi Gozlemler: | 543-554
Slovenya Anayasa Mahkemesi Ornegi
3, |ILKAHANAF, AIDID | Somali Cumhuriyeti Gegici Federal Hiikiimeti | oo
ABDALLAH Yiiksek Mahkemesi Bagkani
PINO, GONZALO s Srr
33 GARCIA Sili Anayasa Mahkemesi Uyesi 567-577
MAHMUDOV, )
34 | MAHKAM Tacikistan’da Anayasa Yargisina Iliskin Gelismeler | 579-589
AZAMOVICH
35 AKE-URU, Insan Hak ve Ozgiirliiklerinin Korunmasinda 591-675
CHALERMPON Anayasa Mahkemesi'nin Rolii: Tayland Ornegi
Ukrayna Anayasa Mahkemesi'nin Kararlarinda
HOLOVIN, :
36 ANATOLIT Insan ve Vatandas Haklarinin Korunmasi Ukraynal 677-688
Anayasa Mahkemesi: Cagdas Egilimler
PROTO, DANIEL s .
37 GUTIERREZ Anayasal Denetim Sistemi 693-711
LOPEZ, FRANCISCO
ANTONIO ]
38 CARRASQUERO XXI. Yiizyilda Insan Haklar1 ve Anayasa 713-757
MERCHAN, Mahkemelerinin Misyonu
CARMEN ZULETA
DE
39 | MCGRATH, JOHN Yeni Zelanda’da Temel Haklarin Korunmasi 759-773
40 M’BARECK, SCHAIR | Moritanya Islam Cumhuriyeti Anayasa Konseyi 775-782
OULD Baskan
QUARANTA, ; ,
41 ALFONSO Italyan Anayasasi’'nda Temel Haklarin Korunmasi | 785-805
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XXI. Yiizy1lda Karadag'da insan Hak ve

42 |LOPICIC, DESANKA | Ozgiirliiklerinin Gelisimi -Karadag'da Anayasa | 807-833
Mahkemesi'nin Rolii-
URBAITIS, . , .
43 | ROMUALDAS Egvzﬁ};;da Aile Kavraminin Bazi Anayasal 835-879
KESTUTIS Y
30. Cilt (2013)
— —
1 PAULUS, Almanya Federal Anayasa Mahkemesi 2147
ANDREAS L. Bakis Ac¢isindan Anayasanin Yorumlanmasi
) Anayasa Yargisinda Temel Hak ve Ozgiirliiklerin
2 ODER, BERTIL Somutlagmasi 49-59
EMRAH Normatif Kurgular, Teloslar ve Uluslararasi
Hukuka Agiklik
3 HAJIYEV, M. Avrupa insan Haklari Mahkemesinin Sézlesmeyi 61-71
KHANLAR Yorum Teknikleri
' 5 ) Norm Temelli Denetimden
4 |INCEOGLU, SIBEL |Olay Temelli Denetime: 83-106
IHAS’a Uyum Isiginda Bir Degerlendirme
BORREGO, JAVIER -
5 13 ORREGO Norm Denetiminde Anayasal Yorum 107-117
6 ANTELO, LUIS Bireysel Bagvurularin Kabul Edilebilirlik Kriterleri 127-137
FERNANDEZ (Anayasal Onem Kriteri Agirlikli Bir Inceleme)
PAULUS Federal Alman Anayasa Mahkemesi Yasas1 93A
7 [ Maddesinde Diizenlenen Kabul Usulii ve “Temel |139-149
ANDREAS L. Y ”
Anayasal Onem” Kavrami
: P ; Anayasa Mahkemesine Bireysel Basvuruda Kabul
8 |EKINCI HUSEYIN Edilebilirlik Kriterleri ve inceleme Yontemi 161-197
31. Cilt (2014)
— —
1 QAZI, Sosyal Haklarin Anayasa Mahkemeleri Tarafindan 75.87
GULRAMAN Korunmas: Afganistan Ornegi
Adat Law (Orf ve Adet Hukukunun Uygulandig)
ZOELVA,
2 HAMDAN Topluluklarinin Sosyal Haklarinin Korunmasinda | 89-108
Endonezya Cumhuriyeti Anayasa Mahkemesinin Rolii
Sosyal Haklarin Kore Anayasa Mahkemesince
3 |LEE JINSUNG Korunmasi Sosyal Refah Haklarina Odaklanma 109-123
4 |SHRESTHA, KALYAN Sosyal Haklarin Anayasa Mahkemelerince 125-139
Korunmasi
5 INTACHAN, Tayland Anayasa Mahkemesince Insan Haklarmnin 141-151
CHAROON Korunmasi
] Sosyal Haklarin Dava Edilebilirligi/Edilemezligi
6 | YILDIRIM, ENGIN (Yargilanabilirligi/ Yargilanamazligt) ve Anayasa |153-159

Mahkemeleri: Tiirk Bakis Agist
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7 | ARSLAN, ZUHTU Tiirkiye’de Anayasa Sikayeti: Firsatlar ve Sorunlar | 167-184
8 | MILHEM, FERAS Bireysel Ba@w.uTu )(c/)luyla insan Haklarimin 185-200
Korunmas: Filistin’den Dersler
p Bosna Hersek Anayasa Mahkemesi ve Bosna
9 | GALIC, VALERIJA Hersek Parlamentgrler Meclisi Arasindaki iligki 217-224
Kazakistan Cumhuriyeti Anayasa Konseyinin
10 |ROGOV, IGOR Anayasal Megruiyeti Temin Etme Hususunda 225-233
Devlet Erkleri ile Olan Isbirligi
1 AMARSANAA, A.nayasa Mahkemesi ve Parla{nt?.nto Arasindaki 235-247
JUGNEE Tligkiler: Mevcut Durum ve Coztim Yaklagimlar:
12 | GADZHIEV, GADIS Bir Halkm Kendisi Olma Hakkinin Felsefi ve 249-267
Hukuki Anlamlar1 Konusunda
KIFLL, DATO
13 SERI PADUKA HJ Anayasa’rur} Yorumlanmasinda Yiiksek 279-289
KIFRAWI BIN DATO | Mahkeme’'nin Rolii
PADUKA HJ
. Anayasa Mahkemesi: Anayasanin Yorumlayicisi
14 | COBAN, ALIRIZA mi Y{)ksa Bireysel Haklarlr}: Koruyucusu ml};? 291-309
. Bireysel Bagvuru ve Anayasal Denetimde
15 | GULENER, SERDAR | Anayasal Yorum: Anayasa Yargisi Sistemini Iki 311-326
Farkli Boyut Araciligiyla Anlama
16 iIRI\{FZIﬁKARIA’ TUN Anayasa Yargisinda Yorum Yontemleri 327-381
17 PAPUASHVILI, Gilircistan’in Anayasal Diizeninin Temel Tas1 393-399
GEORGE olarak Adalete Erisim
18 MOGOENG, Anayasal Diizenin Korunmasinda Anayasa 401-415
MOGOENG Mahkemelerinin ve Yiiksek Mahkemelerin Rolii
Anayasal Sistemi Korumada Anayasa
19 [JALLAD, FARID Mah}1/<emesinin Rolii / Filistin Moc}i]eli 417-427
20 | PEIRIS, MOHAN Yarginin Temel Haklarin Korunmasindaki Rolii | 429-451
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